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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY
COVINGTON DIVISION

STATE OF TENNESSEE,
COMMONWEALTH OF KENTUCKY,
STATE OF OHIO, STATE OF INDIANA,
COMMONWEALTH OF VIRGINIA, and
STATE OF WEST VIRGINIA,

Plaintiffs,

V. Civil Action No.
MIGUEL CARDONA, in his official ca-
pacity as Secretary of Education, and
UNITED STATES DEPARTMENT OF
EDUCATION,

N’ N N N N N N N N N N N N N N N

Defendants.

COMPLAINT

1. For fifty years, Title IX of the Educational Amendments Act has helped equalize
women’s access to educational facilities and programs by barring discrimination “on the basis of
sex” by schools receiving federal funds. At the same time, given the “enduring” physical differ-
ences between men and women, United States v. Virginia, 518 U.S. 515, 533 (1996), Title IX has
always allowed the nation’s schools to divide private spaces and participation on sports teams by
sex. Yet through unprecedented new regulations, the U.S. Department of Education now seeks to
twist Title IX’s prohibition on sex discrimination into a mandate that schools protect and promote

> <6

their students’ “gender identity,” among other “sex characteristics.” Exhibit A, U.S. Dep’t of
Educ., Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Fed-

eral Financial Assistance, 89 Fed. Reg. 33,474 (Apr. 29, 2024). Defendants’ sweeping and
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unlawful Title IX reading will bar schools’ long-lawful practices to protect student privacy, per-
versely hamper fair competition in women’s sports, and punish States for following their laws.
The State of Tennessee, Commonwealth of Kentucky, State of Ohio, State of Indiana, Common-
wealth of Virginia, and State of West Virginia bring this Complaint against the U.S. Department
of Education and its Secretary to enjoin and invalidate the new Title IX regulations.

INTRODUCTION

2. Congress enacted Title IX to remedy historic and persistent sex-based discrimina-
tion in education, including by promoting equal opportunity for women in the educational sphere.
Title IX does so by barring recipients of federal educational funding from engaging in discrimina-
tion “on the basis of sex.” 20 U.S.C. § 1681(a) (emphasis added).

3. All of the tools of statutory interpretation support reading this provision as barring
discrimination based on sex, not the distinct term “gender identity” and associated theories. See
Ohio v. Becerra, 87 F.4th 759, 769 (6th Cir. 2023) (“The traditional tools of construction include
consideration of a statute’s text, structure, history, and purpose.” (cleaned up)); Bostock v. Clayton
Cnty., 590 U.S. 644, 654 (2020) (explaining that courts “normally interpret[] a statute in accord
with the ordinary public meaning of its terms at the time of its enactment”).

4. Federal courts across the country have recognized that the ordinary public meaning
of “sex” at the time of Title IX’s enactment referred to the biological distinction between male and
female. Adams ex rel. Kasper v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791, 817 (11th Cir. 2022)
(en banc); Bridge ex rel. Bridge v. Okla. State Dep’t of Educ., No. CIV-22-00787-JD, 2024 WL
150598, at *8 (W.D. Okla. Jan. 12, 2024); Neese v. Becerra, 640 F. Supp. 3d 668, 684 (N.D. Tex.

2022); D.H. by A.H. v. Williamson Cnty. Bd. of Educ., 638 F. Supp. 3d 821, 835-36 (M.D. Tenn.
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2022); cf. Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 632-33 (4th Cir. 2020) (Niemeyer,
J., dissenting).

5. Additional textual clues, such as Title IX’s consistent treatment of “sex” as binary,
support this reading. For example, § 1681(a)(2) delays Title IX’s application to an institution in
the process of “changing from being an institution which admits only students of one sex” to being
“an institution which admits students of both sexes.” 20 U.S.C. § 1681(a)(2) (emphasis added).

6. The statute’s structure likewise indicates that Title IX proscribes practices that treat
women worse than men, and vice versa—not sex-differentiation based on inherent differences be-
tween the sexes. For one thing, Title IX expressly authorizes sex-segregated living spaces and
programs by stating it does not “prohibit any educational institution ... from maintaining separate
living facilities for the different sexes,” 20 U.S.C. § 1686—a provision included to protect “per-
sonal privacy.” 118 Cong. Rec. 5,807 (1972) (statement of Sen. Bayh). And many of Title IX’s
exclusions from coverage preserve female-only spaces—a choice that would have no meaning if
“sex” 1s a fluid concept. See, e.g., 20 U.S.C. § 1681(a)(6) (exempting college sorority membership
practices and service organizations like the Girl Scouts).

7. The historical evidence overwhelmingly confirms this reading of Title IX. Justa
sampling: The statute arose from seven days of U.S. House hearings examining the problem of
“discrimination against women.” See Hearings Before the Special Subcommittee on Education of
the Committee on Education and Labor House of Representatives on Section 805 of H.R. 16098,
91st Cong. 1-2 (1970) (statement of Rep. Green). And the bill’s Senate sponsor, Birch Bayh,
called the proposed Title IX legislation “[t]he only antidote™ to “the continuation of corrosive and
unjustified discrimination against women . . . in[] all facets of education.” 118 Cong. Rec. 5,803.

At the same time, Senator Bayh stressed that Title IX did not “desegregate” anything, but merely
3
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“provide[d] equal access for women and men students to the educational process and extracurric-
ular activities in school.” 117 Cong. Rec. 30,407 (1971).

8. The Department of Education and its predecessor agency have historically and con-
sistently interpreted “sex” to refer to a binary male-female distinction. This position began in
1975—with Title IX’s original implementing regulations—and persisted until the early days of
President Barack Obama’s second term. And Congress chose to retain the relevant statutory text
when it amended Title IX in 1987 to encompass all educational programs. Civil Rights Restoration
Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 (1988). Given the uniform and well-known status
of Title IX’s regulatory history, that indicates that Congress embraced the long-standing practices
and precedents greenlighting sex-separation in the nation’s schools. See Franklin v. Gwinnett
Cnty. Pub. Schs., 503 U.S. 60, 73 (1992) (drawing a similar inference from the Act’s failure to
overturn an intervening U.S. Supreme Court precedent interpreting Title 1X).

0. Against this avalanche of evidence regarding Title IX’s plain scope, President
Biden’s Department of Education has finalized a new Title IX rule that fundamentally alters the
meaning of Title IX’s bar on sex discrimination. The rule, which takes effect on August 1, 2024,
declares that “sex” is an expansive concept whose bounds it need not define. Instead, under the
Department’s view, unlawful “sex discrimination” covers “any discrimination that depends” even
“in part on consideration of a person’s sex,” 89 Fed. Reg. at 33,803, including but not limited to
“discrimination on the basis of sex stereotypes, sex characteristics, pregnancy or related condi-
tions, sexual orientation, and gender identity,” id. at 33,886 (adding 34 C.FR. § 106.10).

10. The Department pursued this Title IX overhaul despite Congress’s repeated refusal

to expand Title IX’s coverage beyond “sex.” See, e.g., Student Non-Discrimination Act of 2015,
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S. 439, 114th Cong. (2015)." The result is unauthorized lawmaking by regulators set on carrying
out the Biden Administration’s whole-of-government approach to “prohibit[ing] discrimination on
the basis of gender identity or sexual orientation.” Exec. Order No. 13,988, 86 Fed. Reg. 7,023,
7,023 (Jan. 20, 2021).

11. The Final Rule’s distorted definition of sex has radical ramifications. Start with
schools’ ubiquitous distinctions between male and female areas—in bathrooms, locker rooms,
changing facilities, and the like. Now, drawing these lines is illegal discrimination unless schools
permit persons to access even private spaces “consistent with their gender identity.” 89 Fed. Reg.
at 33,887 (amending 34 C.F.R. § 106.31(a)); see also id. at 33,816-17, 33,818-20. The Final Rule,
moreover, says the “person[s]” Title IX protects include anyone “participating or attempting to
participate” in the recipient’s program or activity, including students from other schools, visiting
lecturers, and invited community members. /Id. at 33,816 (emphasis added). And it prohibits
schools from making any inquiries or requiring any evidence before allowing access based on a
person’s self-professed gender identity. Id. at 33,819. The upshot: Just about any person on a
school’s campus can use the private facilities reserved for the sex of their choice, no questions
asked. Id. at 33,816, 33,818.

12. Despite the Department’s best efforts to muddy the issue, the Final Rule’s gender-
identity mandate also will invalidate scores of States’ and schools’ sex-separated sports policies.

As President Biden’s administration has consistently argued, and as the Final Rule suggests, the

! See also Ryan T. Anderson, On the Basis of Identity: Redefining “Sex” in Civil Rights
Law and Faulty Accounts of “Discrimination”, 43 Harv. J.L. & Pub. Pol’y 387, 387 & n.5 (2020).
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Department’s reading of Title IX will not allow schools to enforce a generally applicable rule
prohibiting males who identify as females from playing on female sports teams. /d. at 33,817.

13. Instead, the Department’s discussion of athletics confirms that schools can lawfully
exclude men from women’s sports teams only in limited circumstances yet to be determined. To
justify this differential treatment of sports, the Final Rule unveils the eleventh-hour justification
that Title IX’s regulations “have always permitted” sex-separate athletic teams. Id. at 33,819; see
also id. 33,816-17 (citing 34 C.F.R. § 106.41(b)). But that reasoning would apply equally to the
single-sex bathrooms and locker rooms that those regulations have likewise permitted from the
start but that the Final Rule now deems discriminatory against transgender students, among others.
See infra | 148-49; see also 34 C.F.R. §§ 106.33-.34. That the Final Rule must draw dubious
distinctions to avoid illogical consequences indicts the Department’s approach of preferencing
subjective gender-identity theory over the women Title IX aims to protect.

14. The Final Rule then compounds its erroneous reading of sex discrimination by
adopting an expansive definition of what counts as prohibited “harassment” for Title IX purposes.
Under the Final Rule, repercussions risk running to any speech or religious expression that might

29 ¢¢

reasonably be deemed “unwelcome,” “offensive,” and “limit[ing]” of a student’s educational par-
ticipation or benefits. 89 Fed. Reg. at 33,884 (amending 34 C.F.R. § 106.2); see also id. at 33,562.
But the Sixth Circuit and other courts have concluded that the First Amendment protects students’
and faculty’s prerogative not to “communicat[e] messages about gender identity [they] believe[]
are false,” including using “a pronoun that reflects a student’s self-asserted gender identity” rather
than sex. Meriwether v. Hartop, 992 F.3d 492, 498-99, 512-13 (6th Cir. 2021). Yet instead of

grappling with the clear constitutional implications of the Final Rule’s contrary harassment guide-

lines, the Department punts any First Amendment problems to resolution on a case-by-case basis.

6
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The resulting regime is cold comfort to the teachers and students who now must toe the line of
gender-identity directives or risk Title IX sanctions.

15. In short, the Department has used rulemaking power to convert a law designed to
equalize opportunities for both sexes into a far broader regime of its own making. Under the Final
Rule, those who “identify as LGBQTI+” must receive access to spaces reserved to members of the
opposite sex. 89 Fed. Reg. at 33,808, 33,816-17, 33,818-20. Men who identify as women will,
among other things, have the right to compete within programs and activities that Congress made
available to women so they can fairly and fully pursue academic and athletic excellence—turning
Title IX’s protections on their head. And anyone who expresses disagreement with this new status
quo risks Title IX discipline for prohibited harassment.

16. Title IX does not authorize such sweeping steps. At the very least, it does not do
so in the clear manner required to impose Spending-Clause conditions on congressional funding
or to override States’ traditional prerogatives to set school policy. The lack of clear congressional
authorization for the Final Rule’s unprecedented gender-identity mandate also requires invalidat-
ing the rule under the major-questions doctrine.

17. Tennessee, Kentucky, Ohio, Indiana, Virginia, West Virginia and tens of thousands
of other commenters opposed the Department’s approach for these and many additional reasons.>
Yet in adopting the Final Rule, the Department failed to respond to many commenters’ critiques—

let alone with adequate explanations or substantial supporting evidence. But it is Administrative

2 Exhibit B, Jonathan Skrmetti, Letter to Miguel Cardona, ED-2021-OCR-0166-218129
(Sept. 12, 2022) [hereinafter Tennessee Facilities-and-Programs Comment]; Exhibit C, Jonathan
Skrmetti, Letter to Miguel Cardona, ED-2022-OCR-0143-148789 (May 15, 2023) [hereinafter
Tennessee Athletics Comment]; Exhibit D, Todd Rokita, Letter to Miguel Cardona, ED-2022-
OCR-0143-150756 (May 15, 2023) [hereinafter Indiana Athletics Comment].

7
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Law 101 that agencies must offer well-reasoned decision-making to support their regulations, not
dodge important aspects of the problem or draw arbitrary lines for political reasons. The Final
Rule flunks this baseline limit on the Department’s rulemaking authority.

18. Absent this Court’s immediate intervention, the Final Rule will inflict severe irrep-
arable harm on the States, their educational programs and policies, and their citizens.

19. Tennessee is a case in point. State law is replete with duly enacted policies that
conflict with the Department’s new Title IX reading. By a combination of law and policy, Ten-
nessee schools generally require sex-separated participation in sports. See Tenn. Code Ann. § 49-
6-310(a); Tennessee Secondary School Athletic Association, 2023-24 TSSAA Handbook (July 18,
2023), https://perma.cc/KG36-4JLZ [hereinafter TSSAA Handbook]. Tennessee law does not
mandate that any educational institution defer to students’ gender identity in matters such as bath-
room or facility access. Cf. Tenn. Code Ann. §§ 49-2-802(2), 803(a) (providing that a public
school may accommodate a student’s desire for greater privacy when using a sex-specific restroom
or facility by offering a single-occupancy option). And Tennessee protects the rights of students
and faculty to express even “offensive” ideas in the classroom, see Tenn. Code Ann. § 49-7-2405,
including ideas whose expression might run afoul of the Final Rule’s capacious conception of
“harassment.” The Final Rule thus forces Tennessee to choose between enforcing its own laws
and losing about $1.5 billion in federal funds on which important programs at every level of Ten-
nessee education depend. On top of that, Tennessee’s laws place it at risk of Title IX suits by
private plaintiffs seeking to recover under the Department’s gender-identity mandate.

20. The other Plaintiff States face the same choice between following duly enacted pol-
icies that protect students’ privacy and girls’ fair participation in athletics, on the one hand, and

forfeiting billions in federal educational funding on the other. See, e.g., Ky. Rev. Stat.

8
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156.070(2)(g) (directing that a student’s sex for the purpose of determining eligibility for inter-
scholastic athletics shall be determined by the student’s biological sex, and prohibiting males from
participating in any athletic activity or team designated for girls in grades six through twelve); Ky.
Rev. Stat. § 164.2813 (providing the same for postsecondary institutions); see also infra 99 206,
208.

21. Because the Final Rule is set to take effect in mere months, all Plaintiff States also
face imminent, unrecoverable compliance expenses and risk of liability in private suits. These
compliance sums and efforts will be substantial—as the Final Rule itself acknowledges.

22. The Plaintiff States now seek this Court’s intervention to protect their interests and
constitutional principles, under which Congress—not unelected members of the Department of
Education—has exclusive power to pass and amend laws that apply nationwide. This Court should
stay the Final Rule’s effective date and enjoin its enforcement pending judicial review, and ulti-

mately issue final relief vacating and setting aside the Final Rule in its entirety.

PARTIES

23. Plaintiff the State of Tennessee is a sovereign State. Through its state-level agen-
cies and local subdivisions, Tennessee operates “education program[s]” and “activities” that “re-
ceiv[e] Federal financial assistance” within the meaning of Title IX. 20 U.S.C. § 1681. Jonathan
Skrmetti, the Attorney General and Reporter of Tennessee, is authorized by statute to try and direct
“all civil litigated matters . . . in which the state . . . may be interested.” Tenn. Code Ann. § 8-6-
109(b)(1).

24. Plaintiff the Commonwealth of Kentucky is a sovereign State. Through its state-
level agencies and local subdivisions, Kentucky operates “education program[s]” and “activities”

that “receiv[e] Federal financial assistance” within the meaning of Title IX. 20 U.S.C. § 1681.

9
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The Attorney General of the Commonwealth of Kentucky is authorized to bring legal actions on
behalf of the Commonwealth and its citizens. Ky. Rev. Stat. § 15.020. The Attorney General is
“charged with the duty of protecting the interest of all the people,” Hancock v. Terry Elkhorn
Mining Co., 503 S.W.2d 710, 715 (Ky. 1973), including by ensuring that government actors per-
form their duties lawfully, see Commonwealth ex rel. Beshear v. Bevin, 498 S.W.3d 355, 362 (Ky.
2016); see also Cameron v. EMW Women'’s Surgical Ctr., PSC, 595 U.S. 267, 278 (2022) (recog-
nizing that the Attorney General is “deemed Kentucky’s ‘chief law officer’ with the authority to

299

represent the Commonwealth ‘in all cases’” (citation omitted)).

25. Plaintiff the State of Indiana is a sovereign State. Through its state-level agencies
and local subdivisions, Indiana operates “education program[s]” and “activities” that “receiv[e]
Federal financial assistance” within the meaning of Title IX. 20 U.S.C. § 1681. Theodore E.
Rokita is the Attorney General of Indiana. General Rokita is authorized to “represent the state in
any matter involving the rights or interests of the state.” Ind. Code § 4-6-1-6.

26. Plaintiff the State of Ohio is a sovereign State. Through its state-level agencies and
local subdivisions, Ohio operates “education program[s]” and “activities” that “receiv[e] Federal
financial assistance” within the meaning of Title IX. 20 U.S.C. § 1681. Dave Yost, the Attorney
General of Ohio, is “the chief law officer for the state and all its departments.” Ohio Rev. Code §
109.02. He is authorized to represent the State of Ohio “in any court or tribunal in a cause ... in
which the state is directly interested.” Id.

27. Plaintiff the Commonwealth of Virginia is a sovereign State. Through its state-
level agencies and local subdivisions, Virginia operates “education program[s]” and “activities”

that “receiv[e] Federal financial assistance” within the meaning of Title IX. 20 U.S.C. § 1681.

Jason Miyares, the Attorney General of Virginia, is authorized by statute to “represent the interests

10
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of the Commonwealth ... in matters before or controversies with the officers and several depart-
ments of the government of the United States.” Va. Code § 2-2.513.

28. Plaintiff the State of West Virginia is a sovereign State. Through its state-level
agencies and local subdivisions, West Virginia operates “education program[s]” and “activities”
that “receiv[e] Federal financial assistance” within the meaning of Title IX. 20 U.S.C. § 1681.
Patrick Morrisey is the Attorney General of the State of West Virginia. The Attorney General “is
the State’s chief legal officer,” State ex rel. McGraw v. Burton, 569 S.E.2d 99, 107 (W. Va. 2002),
and his express statutory duties include “appear[ing] as counsel for the state in all causes pending
... in any federal court[] in which the state is interested,” W. Va. Code § 5-3-2.

29. Defendant U.S. Department of Education is an executive agency of the federal gov-
ernment responsible for enforcement and administration of Title IX. 20 U.S.C. § 3411, 3441.

30. Defendant Miguel Cardona is the Secretary of the U.S. Department of Education
and is responsible for its administration, including the effectuation of Title IX via rulemaking. 20
U.S.C. § 3474; 20 U.S.C. § 1682.

31. Together, Defendants are referred to as the “Department.”

JURISDICTION AND VENUE

32.  This Court has federal-question jurisdiction under 28 U.S.C. § 1331 because the
Plaintiff States challenge the Secretary and the Department’s actions under the Administrative
Procedure Act’s provision for judicial review of agency action, 5 U.S.C. § 702, and other federal
law, see 20 U.S.C. § 1683 (providing for judicial review of “agency action” effectuating Title IX).

33. This Court also has jurisdiction under 28 U.S.C. § 1346 because this case involves
a claim against an agency and employee of the federal government.

34.  An actual controversy exists between the parties under 28 U.S.C. § 2201(a).
11



Case: 2:24-cv-00072-DLB-CJS Doc #: 1 Filed: 04/30/24 Page: 12 of 83 - Page ID#: 12

35. This Court has authority to grant Plaintiff States’ requested relief and other appro-
priate relief under 5 U.S.C. §§ 705-06, 28 U.S.C. §§ 2201-02 (the Declaratory Judgment Act), and
its inherent equitable powers.

36. Venue is proper in this District under 28 U.S.C. § 1391(e)(1). Defendants are
United States agencies and officers sued in their official capacities. Plaintiff Commonwealth of
Kentucky is a resident of every judicial district in its sovereign territory, including this judicial
district and division.

37. The Covington Division of the Eastern District of Kentucky is a proper division
for this action because a substantial part of the events giving rise to this action occurred in the
division, Kentucky’s Attorney General maintains a physical office in Covington, Kentucky, and
no defendant resides in the Commonwealth. The Final Rule purposely regulates schools and other
Title IX recipients across the country, including those located in the Plaintiff States. This Court
thus has personal jurisdiction over the Secretary for purposes of this action because his immunity
has been abrogated by 5 U.S.C. § 702 and he has “submi[tted]” to such jurisdiction “through con-
tact with and” regulatory “activity directed at” Plaintiff States and their schools. J. Mclntyre
Mach., Ltd. v. Nicastro, 564 U.S. 873, 881 (2011).

FACTUAL ALLEGATIONS

I. Congress Enacted Title IX’s Prohibition on Sex Discrimination to Promote Equal Op-
portunity for Women in Education.

A. Remedying Discrimination Against Women with Title IX

38. The leadup to Title IX’s passage indisputably reflects a congressional aim to rectify
a “history of sex discrimination” against women in the educational sphere. Virginia, 518 U.S. at

531 (quoting Frontiero v. Richardson, 411 U.S. 677, 684 (1973)).

12
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39. Title VI of the Civil Rights Act of 1964 prohibited discrimination in “program(s]

29 ¢¢

or activit[ies] receiving Federal financial assistance” “on the ground of race, color, or national
origin.” See Pub. L. No. 88-352, tit. VI, 78 Stat. 252 (1964) (codified at 42 U.S.C. § 2000d). But
the law did not include “sex” as a protected ground. /d.

40. By the early 1970s, many recognized that “women still face[d] pervasive, although
at times more subtle, discrimination in [American] educational institutions,” Frontiero, 411 U.S.
at 686, including those that received federal funds.

41. Women’s college and graduate-school enrollment lagged behind their male peers.
118 Cong. Rec. 5,804, 5,805; Title IX & Gender Equity in Science, Technology, Engineering and
Mathematics, 31 J.C. & U.L. 291, 293-95 (2005). Many schools remained closed to women or
required them to meet higher admissions standards. Katie Lew, Unbalanced: The Case for Re-
moving Title IX’s Private College Admissions Exemption, 70 Duke L.J. 847, 855-56 & n.48 (2021).

42. Moreover, female college students were often excluded from “male” disciplines
and activities, id. at 855 n.38, and only about 30,000 women participated in college athletics versus
170,000 men. Jocelyn Samuels and Kristen Galles, In Defense of Title IX: Why Current Policies
Are Required to Ensure Equality of Opportunity, 14 Marq. Sports L. Rev. 11, 18-19 (2003).

43. In 1970, U.S. House Representative Edith Green led seven days of hearings docu-
menting the problem of “discrimination against women” in education. See Hearings Before the
Special Subcommittee on Education of the Committee on Education and Labor House of Repre-
sentatives on Section 805 of H.R. 16098, 91st Cong. 1-2 (1970) (statement of Rep. Green).

44. Two years later, Congress enacted the statute now called “Title IX,” prohibiting

discrimination based on “sex” in education programs and activities receiving federal financial

13
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assistance. See Equal Opportunity in Education Act, Pub. L. No. 92-318, tit. IX, 86 Stat. 373
(1972) (codified as amended at 20 U.S.C. § 1681 ef seq.).

45. The bill’s Senate sponsor, Birch Bayh of Indiana, called Title IX “[t]he only anti-
dote” to “the continuation of corrosive and unjustified discrimination against women . . . in[] all
facets of education.” 118 Cong. Rec. 5,803. Referencing extensive evidence, including the 1970
hearings, Senator Bayh said Title IX would help “provide [American] women ... an equal chance
to attend the schools of their choice[ and] to develop the skills they want.” Id. at 5,804-06, 5,808.

46. The House Report recommending passage of the bill and statements from the bill’s
House sponsors sounded similar themes. H.R. Rep. No. 92-554, at 51-52 (1971); 117 Cong. Rec.
39,252 (1971) (statement of Rep. Patsy Mink).

47. Although Title IX’s text did not expressly reference athletics, Congress quickly
amended the statute to add the “Javits Amendment.” Education Amendments of 1974, Pub. L.
No. 93-380, § 844, 88 Stat. 484, 612 (1974). That provision directed the Department of Educa-
tion’s predecessor agency, the Department of Health, Education, and Welfare (“HEW”), to pro-
pose regulations “implementing [Title IX’s] provisions[,] . . . includ[ing,] with respect to intercol-
legiate athletic activities[,] reasonable provisions considering the nature of particular sports.” Id.

48. The Javits Amendment supplemented the statute’s general authorization of federal
agencies administering federal financial assistance to education programs and activities to “effec-
tuate” Title IX’s provisions via “rules, regulations, or orders.” 20 U.S.C. § 1682.

49. Congress also authorized federal agencies to enforce Title IX’s prohibition by ter-

minating a non-compliant recipient’s Title IX assistance. See id.

14
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B. Title IX’s Legacy and Challenges to Its Success

50. Fifty years after Title IX’s enactment, women outnumber men in higher education,
earning more than fifty percent of undergraduate and postgraduate degrees.>

51.  These gains have improved the opportunities available to tens of millions of Amer-
ican women, including the thirty million female Americans who are currently school aged.*

52.  Female athletics participation has also increased exponentially. Since its enactment
in 1972, Title IX has led to an explosion in the participation of girls and women in sports. In 2021,
3.4 million girls played high school sports, and 219,000 women played NCAA sports.’ These
recent figures reflect a broader trend. NCAA statistics show that since 1982 (when the NCAA
began separating male and female participation rates), female participation rates in athletics have
risen from 43% of the male participation rate (74,329 to 169,800) to 78% (219,177 to 278,988) in
2021—almost doubling.® The successes of women on America’s playing fields correlate directly
to greater opportunities for women in America’s board rooms. See Adams, 57 F.4th at §20-21
(Lagoa, J., concurring) (“[R]esearch shows stunningly that 94 ] percent of women C-Suite exec-
utives today played sport[s].” (citation omitted)). Rolling back progress for women in sports is a

civil rights issue of the highest order. See Indiana Athletics Comment at 10.

3 National Center for Education Statistics, Postsecondary Education: Undergraduate De-
gree Fields (May 2023), https://perma.cc/SNP8-JLNS; National Center for Education Statistics,
Postsecondary Education: Graduate Degree Fields (May 2023), https://perma.cc/N7WB-WAQV.

* Data Profiles: United States, U.S. Census Bureau, https://perma.cc/2NCW-4LAJ (last
visited Mar. 13, 2024).

> NCAA Sports Sponsorship and Participation Rates Database, https:/perma.cc/QD82-
F6P3.

6 J1d

15
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53. Since Title IX’s enactment, science has confirmed what common sense suggested
in the 1970s: “[W]ere play and competition not separated by sex, the great bulk of the females
would quickly be eliminated from participation and denied any meaningful opportunity for athletic
involvement.” Cape v. TSSAA, 563 F.2d 793, 795 (6th Cir. 1977). Because of the physiological
differences between males and females, men and even boys outperform the best female athletes in
the world. See Comment by the Independent Women’s Law Center, ED-2022-OCR-0143-155361,
at 3 (May 15, 2023), attached as Exhibit E-6 [hereinafter IWLC Comment] (citing research). The
same is true across all levels of sports. See Tennessee Athletics Comment at 14-15.

54, Differences in “cardiovascular endurance, muscular strength, muscular endurance,
speed/agility and power,” among others, reduce female competitiveness as early as age six—a
disadvantage that the onset of male puberty only exaggerates. Id. at 14 (quoting United Kingdom
Sports Councils, Int’l Res. Literature Rev. at 3 (Sept. 2021), https://perma.cc/H3TJ-KEDE). The
performance advantage of men over women is typically 10-50% depending on the sport.” The
reason for male athletic advantage is biology. Males have 45% higher lean-body mass, 33% higher
lower-body muscle mass, 40% higher upper-body muscle mass, 54% higher knee extension
strength, and 30% higher maximum cardiac output.® The result is that, by early teens, many ado-
lescent males surpass elite (i.e., Olympic and world championship level) female performance in

nearly all sports.” See Indiana Athletics Comment at 10. And studies show that suppressing

7 Emma N. Hilton & Tommy R. Lundberg, Transgender Women in the Female Category
of Sport: Perspectives on Testosterone Suppression and Performance Advantage, 51 Sports Med.
199 (2021); see also Ex. 1 to Comment by Independent Council on Women’s Sports, ED-2022-
OCR-0143-148316 (May 14, 2023), attached as Exhibit E-7.

8 Hilton & Lundberg, supra, at 202.
? See id. at 204.
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testosterone after puberty begins will not substantially eliminate the male athletic advantage. See
Tennessee Athletics Comment at 15; see also INLC Comment at 5-6 (citing similar research).!”

55. Yet, in recent years, high school and collegiate sporting bodies have adopted poli-
cies that threaten to undermine the gains women have achieved in sports and beyond by allowing
men who identify as women to participate in women’s athletic competitions.

56. The NCAA, for example, has allowed males with suppressed testosterone levels to
compete on women’s teams.!! Some high school athletic associations have even adopted policies
allowing males to compete on girls’ or women’s teams without undergoing surgery or hormone
therapy. !?

57. Although these policies are relatively new, they have already proved detrimental to
female opportunity and physical safety. Men identifying as women have taken athletic titles—and
opportunities to compete—from women. See Tennessee Athletics Comment at 15; see also Cyd
Zeigler, These 23 trans women have won national or international competitions or championships,
Outsports (Mar. 1, 2022), https://perma.cc/X7UT-9FDQ. And as common sense would dictate
given their greater strength and speed, allowing males to compete in women’s sports has led to

serious physical injuries among female athletes. See Tennessee Athletics Comment at 15.

10 Timothy A. Roberts, et al., Effect of Gender Affirming Hormones on Athletic Perfor-
mance in Transwomen and Transmen: Implications for Sporting Organizations and Legislators,
55 British J. of Sports Med., 577, 577 (Dec. 7, 2020), https://perma.cc/JS9C-Z4PD.

""'NCAA, 2010 NCAA Policy on Transgender Student-Athlete Participation (2010),
https://perma.cc/YOSN-5JVIJ; NCAA, Transgender Student-Athlete Participation Policy (Updated
Apr. 17, 2023), https://perma.cc/RQ46-6YJQ.

12 Samantha Pell, Girls Say Connecticut’s transgender athlete policy violates Title IX, file
federal complaint, Wash. Post. (June 19, 2019), https://perma.cc/KJI9W-W2ULI.
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58. Recognizing these dangers and the “science around physical performance and male
advantage,” a number of international sporting bodies have barred male athletes or athletes who
have gone through male puberty from participating in female competitions.!* See Comment by
Alliance Defending Freedom, ED-2022-OCR-0143-150698, at 24 (May 15, 2023), attached as
Exhibit E-5 [hereinafter ADF Athletics Comment].

59. At least twenty-five States have likewise adopted restrictions that preclude males’
participation in female athletics, even when a male athlete identifies as a woman. !

60. Allowing males to play on female teams will moreover reduce women’s educa-
tional access. Athletic scholarships help students pursue educational opportunities. If scholarships
available to students joining a female team are given to males (as reportedly attempted by one
Division I school!®), that means fewer athletic—and educational—opportunities for women.

C. Title IX’s Clear Scope

61.  Many scholars attribute the dramatic improvement in women’s educational oppor-
tunities since 1972, at least in part, to Title IX’s simple pronouncement: “No person in the United
States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity receiving Federal financial

assistance.” 20 U.S.C. § 1681 (emphasis added); see, e.g., Samuels & Galles, supra, at 33-34; see

13 Katie Falkingham, World Athletics bans transgender women from competing in female
world ranking events, BBC (Mar. 23, 2023), https://perma.cc/JG9S-V5AR; see also World Cy-
cling’s governing body bans female transgender athletes from women’s events, Associated Press
(July 14, 2023), https://perma.cc/QIMN-NVZN.

4 Movement Advancement Project, LGBTQ Youth: Bans on Transgender Youth Partici-
pation in Sports (2024), https://perma.cc/P7E7-K55H.

15 Taylor Penley, NCAA volleyball player refuses to stay silent as trans athletes put
women’s opportunities ‘at risk’, FoxBusiness (Dec. 19, 2023), https://perma.cc/UE88-F9JE.
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also Elizabeth Kaufer Busch & William E. Thro, Restoring Title IX’s Constitutional Integrity, 33
Marq. Sports L. Rev. 507, 507-08 & n.1 (2022).

62. The plain meaning of this provision belies that it applies to terms like “gender iden-
tity” that are distinct from “sex.” As the en banc Eleventh Circuit recognized, “[r]eputable dic-
tionary definitions of ‘sex’ from the time of Title IX’s enactment [in 1972] show that when Con-
gress prohibited discrimination on the basis of ‘sex’ in education, it meant biological sex, i.e.,
discrimination between males and females.” Adams, 57 F.4th at 815.

63. Context confirms this reading. Title IX expressly states that it does not “prohibit
any educational institution ... from maintaining separate living facilities for the different sexes,”
i.e., “for” males and females. 20 U.S.C. § 1686 (emphasis added). Senator Bayh explained that
such “differential treatment by sex” was permissible “where personal privacy must be preserved.”
118 Cong. Rec. 5,807 (statement of Sen. Bayh). And it makes sense that Title IX would not treat
the provision of sex-separate facilities as discriminatory. Sex-based classifications like this one,
unlike race-based classifications, are not inherently invidious because they are rooted in “endur-
ing’ differences between men and women.” L.W. ex rel. Williams v. Skrmetti, 83 F.4th 460, 484
(6th Cir. 2023) (quoting Virginia, 518 U.S. at 533). In other words, they do not treat “similarly
situated” individuals unequally. Bostock, 590 U.S. at 657.

64. Moreover, § 1686’s safe-harbor for “separate” male and female facilities “would
be rendered meaningless™ if “sex” did not refer to a male-female binary based on physiological
differences. Adams, 57 F.4th at 813. Interpreting sex discrimination to encompass “gender iden-
tity” discrimination, for example, “would result in situations where an entity would be prohibited
from installing or enforcing the otherwise permissible sex-based carve-outs when the carve-outs

come into conflict with a transgender person’s gender identity.” Id. at 814. That would grant
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transgender persons “dual protection under Title IX based on both sex and gender identity,” im-
permissibly giving “‘different meanings to the same [statutory] phrase.”” Id. (quoting Cochise
Consultancy, Inc. v. United States ex rel. Hunt, 139 S. Ct. 1507, 1512 (2019)).

65. Beyond § 1686, Title IX consistently treats sex as a binary, using phrases such as

29 ¢

“one sex,” “the other sex,” and “both sexes.” For example, the statute excepts from its coverage a
public undergraduate institution with a historic “policy of admitting only students of one sex,” 20
U.S.C. § 1681(a)(5) (emphasis added); certain organizations whose memberships have “tradition-
ally been limited to persons of one sex,” id. § 1681(a)(6) (emphasis added); “father-son or mother-
daughter activities,” so long as similar opportunities provided for “one sex” are provided for “the
other sex,” id. § 1681(a)(8) (emphasis added); and scholarships associated with participation in a
beauty pageant “limited to individuals of one sex only,” id. § 1681(a)(9) (emphasis added). Title
IX also clarifies that it does not require “preferential or disparate treatment to the members of one
sex.” Id. § 1681(b).

66. Many of Title IX’s exclusions from coverage preserve male-only or female-only
spaces. The statute does not apply, for example, to the membership practices of college fraternities
and sororities or to those of sex-segregated voluntary service organizations like the Girl Scouts
and Camp Fire Girls. Id. § 1681(a)(6). Nor does it apply to the programs or activities of Boys and
Girls State and Boys and Girls Nation. /d. § 1681(a)(7).

67. This treatment of “sex” as a male-female binary reflects Title IX’s linguistic con-
text. “The phrase ‘gender identity’ did not exist” in 1972 “outside of some esoteric psychological
publications.” Ryan T. Anderson & Melody Wood, Gender Identity Policies in Schools: What

Congress, the Courts, and the Trump Administration Should Do, at 9, The Heritage Found. (2017),

https://perma.cc/VG5N-ZAYE. And the word “gender” had itself “been coined only recently in
20
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contradistinction to sex.” Id. Indeed, “psychiatric literature” at the time “conflated sexual orien-
tation with gender identity.” Adams v. Sch. Bd. of St. Johns Cnty., 3 F.4th 1299, 1336 (11th Cir.
2021) (Pryor, C.J., dissenting) (citing Jack Drescher, Transsexualism, Gender Identity Disorder
and the DSM, 14 J. Gay & Lesbian Mental Health 109, 111 (2010)), rev’d on reh’g on banc, 57
F.4th 791.

68. These textual, structural, and linguistic clues accord with the evidence that Con-
gress enacted Title IX with a sex-specific purpose: to remedy discrimination against women in
American education by promoting equal educational opportunities for them going forward.

II. Decades of Administrative Interpretations Confirm Title IX’s Limited Application to
Sex Discrimination.

69. Soon after Title IX’s enactment, in 1975, HEW finalized regulations “effectuat[ing]
the provisions of [Title IX]” and, per then-applicable statutory procedures, submitted them to Con-
gress for review. 20 U.S.C. § 1682; N. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 531 (1982); see
also 45 C.F.R. pt. 86 (1975) (now codified at 34 C.F.R. pt. 106). These provisions addressed the
effect of Title IX’s prohibition of discrimination based on “sex’ in admissions, education programs
and activities, athletics, and employment. See generally 34 C.F.R. pt. 106.

70. Both houses of Congress held extensive hearings reviewing the regulations’ con-
sistency with Title IX. See Samuels & Galles, supra, at 20 & n.48. No congressional resolution

disapproving them passed, and HEW’s regulations went into effect on July 21, 1975.'® See Bell,

16 Congress later created the Department of Education and transferred all HEW’s functions
relating to educational programs to the Secretary of Education. 20 U.S.C. §§ 3411, 3441(a)(3).
HEW’s determinations, rules, and regulations remain effective. And the relevant provisions of the
Title IX regulations discussed below have not been revised since 1975.
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456 U.S. at 532-33; see also id. at 534 (finding Congress’s failure to disapprove the regulations
“lends weight” to the notion that they are “valid and consistent with the legislative intent™).

71. Like Title IX, the 1975 regulations, which were recodified without substantive
change in 34 C.F.R. part 106, treat sex as a binary, referring multiple times to “one sex,” especially
versus “the other sex,” using the phrase “both sexes,” and referencing “boys and girls” and “male
and female teams.” See, e.g., 34 C.F.R. §§ 106.33, 106.34(a)(3), 106.36(c), 106.37(a)(3),
106.41(c), 106.51(a)(4), 106.58(a), 106.60(b), 106.61; see also 34 C.F.R. pt. 86 (1975).

72. Consistent with the statutory structure, the regulations also preserve certain sex-
segregated spaces, authorizing a recipient, for example, to “provide separate housing on the basis
of sex,” id. § 106.32; “provide separate toilet, locker room, and shower facilities on the basis of
sex,” id. § 106.33; conduct “separate sessions for boys and girls” of sexual-education classes in
elementary and secondary schools, id. § 106.34(a)(3); and “make requirements based on vocal
range or quality which may result in a chorus or choruses of one or predominantly one sex,” id.
§ 106.34(a)(4). Like the statutory carveout for sex-separate facilities, these regulatory provisions
would make no sense if “sex” refers to something other than physiological differences between
males and females.

73. The original rules governing athletics accord with Title IX’s general prohibition on
discrimination and with its approval of sex separation in certain cases. They forbid discrimination
“on the basis of sex” in “interscholastic, intercollegiate, club or intramural athletics” but allow a
recipient to sponsor “separate teams for members of each sex” when team selection is “based upon
competitive skill” or the sport is a “contact sport.” Id. § 106.41(a)-(b). Underlining that sex dif-
ferentiation does not equal sex discrimination under Title IX, the athletics rules require “equal

athletic opportunity for members of both sexes,” including in the distribution of athletic
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scholarships and the provision of facilities, equipment, and services, but provide that “aggregate
expenditures for members of each sex” and “expenditures for male and female teams” need not
necessarily be equal to comply with Title IX. Id. § 106.41(c); see also id. § 106.37(c).

74. Consistent, too, with Title IX’s purpose, the regulations also require covered insti-
tutions that admitted “only students of one sex” before 1965 to “overcome the effects of past ex-
clusion of students on the basis of sex” by developing and implementing a plan to “encourage
individuals of the previously excluded sex to apply for admission.” 45 C.F.R. §§ 86.16, 86.17(d)
(emphasis added). In many cases, “the previously excluded sex” means women. See Lew, supra,
at 855-56 & n.40 (noting the transition from male-only education to coeducation in private univer-
sities took place in the late 1960s and early 1970s).

75. Judicial decisions in the first decades after the statute’s passage reflect a similar
understanding that Congress enacted Title IX to combat “discrimination against women in the field
of education.” Bell, 456 U.S. at 523-24 (emphasis added); see also Cannon v. Univ. of Chi., 441
U.S. 677,694 & n.16, 704 n.36 (1979) (recognizing that a female applicant to medical school was
“clearly a member of that class for whose special benefit [Title IX] was enacted”). Such decisions
describe the law and its regulations as a deliberate check on “male dominance” in academic set-
tings. Yellow Springs Exempted Vill. Sch. Dist. v. Ohio High Sch. Athletic Ass’n, 647 F.2d 651,
658 (6th Cir. 1981); accord Ridgeway v. Mont. High Sch. Ass’n, 858 F.2d 579, 581 (9th Cir. 1988).

76. In the decades that followed, the Department of Education consistently interpreted
“sex” as a binary classification—male, female—consistent with the statutory text, structure, and
purpose and with the statute’s implementing regulations.

77. For example, in adopting 1997 guidance clarifying that Title IX covers same-sex

sexual harassment, the Department stated, “both male and female students are protected from
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sexual harassment . . . even if the harasser and the person being harassed are members of the same
sex.” U.S. Dep’t of Educ., Off. for Civ. Rts., Sexual Harassment Guidance: Harassment of Stu-
dents by School Employees, Other Students, or Third Parties, 62 Fed. Reg. 12,034, 12,039 (Mar.
13, 1997) https://perma.cc/AT7Y-KCFC. The guidance did not use the term “gender identity,”
and it stated that “Title IX does not prohibit discrimination on the basis of sexual orientation,”
presumably because the Department then understood “sex” to refer to the status of being male or
female, not that of being heterosexual or homosexual. 1d.; see also id. at 12,036.

III. The Obama Education Department Unveils a New 2014 Reading of Title IX that
Turns on Students’ Gender Identity, Not Sex.

78. The Department’s longstanding and consistent view of Title IX suddenly shifted in
the second half of President Obama’s tenure.

79. Previously, in a “Dear Colleague Letter” on bullying, the Obama Department of
Education had tracked the historic understanding of Title IX as limited to sex-based discrimination.
That letter acknowledged that claims of sex discrimination by lesbian, gay, bisexual, and
transgender students based on their “LGBT status” must overlap with “sexual harassment or gen-
der-based harassment.” U.S. Dep’t of Educ., Off. for Civ. Rts., Dear Colleague Letter on Bullying,
at 8 (Oct. 26, 2010) (marked “not for reliance”), https://perma.cc/3AGM-SBSP.

80. Yet, a few years later, the Department performed an about-face, asserting that “Title
IX’s sex discrimination prohibition extends to claims of discrimination” based solely on “gender
identity.” U.S. Dep’t of Educ., Off. for Civ. Rts., Questions and Answers on Title IX and Sexual
Violence, at 5 (Apr. 29, 2014) (rescinded in 2017), https://perma.cc/Y7BD-XHFU; see also G.G.

ex rel. Grimm v. Gloucester Cnty. Sch. Bd., 822 F.3d 709, 722 (4th Cir. 2016) (citation omitted)
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(deferring to but acknowledging the “novelty” of this position). The Department offered no ex-
planation or justification for its reversal.

81. A subsequent “Dear Colleague” letter asserting that Title IX “encompasses discrim-
ination based on a student’s gender identity, including discrimination based on a student’s
transgender status,” compounded this deficiency. U.S. Dep’t of Just. & U.S. Dep’t of Educ., Off.
for Civ. Rts., Dear Colleague Letter on Title IX and Transgender Students, at 1 (May 13, 2016)
(rescinded in 2017), https://perma.cc/G5VG-ZNV9 [hereinafter 2016 Dear Colleague Letter]; see
also U.S. Dep’t of Educ., Off. for Civ. Rts., Letter to Emily T. Prince, Esq., at 1-2 (Jan. 7, 2015)
(rescinded in 2017), https://perma.cc/4ZRV-8LQ7 (previewing this position). The guidance failed
to square the Department’s new reading with its previous interpretation of “sex.” Nor did it offer
any legal analysis supporting the new interpretation. Instead, it asserted that a recipient would
discriminate “on the basis of sex” if it failed to “treat students consistent with their gender iden-
tity,” even if a student’s gender identity conflicted with records of his or her sex. 2016 Dear
Colleague Letter at 3.

82. The Department suggested that a recipient’s failure to compel faculty and staff to
“use pronouns and names consistent with a transgender student’s gender identity” could violate
this newly interpreted Title IX. Id. A recipient would also engage in sex discrimination under the
Department’s reading if it failed to permit students to access restrooms, locker rooms, shower
facilities, and housing, or if the recipient failed to allow students to participate in activities, includ-
ing sports, based on their gender identity alone. Id. at 3-4.

83. A federal court in Texas swiftly enjoined the enforcement of the Dear Colleague
letter and related guidance nationwide. See Texas v. United States, 201 F. Supp. 3d 810, 816 n.4,

836 (N.D. Tex. 2016), clarified by, No. 7:16-cv-00054-O, 2016 WL 7852331 (N.D. Tex. Oct. 18,
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2016). The court held that plaintiffs would likely succeed on the merits in arguing (a) that the
Department and other defendants violated the APA’s notice and comment requirements by adopt-
ing “legislative and substantive” rules in the guise of guidance, and (b) that the ordinary public
meaning of “sex” as used in Title IX unambiguously precluded construing that term to mean “gen-
der identity.” Id. at 827-34. The injunction was dissolved when plaintiffs voluntarily dismissed
their suit after the guidance was withdrawn. See Pls.” Notice of Voluntary Dismissal, Texas v.
United States, No. 7:16-cv-00054-O (N.D. Tex. Mar. 3, 2017), ECF No. 128.

IV. The Trump Education Department Returns to Reading Title IX to Cover Only Sex.
A. Rescission of the Dear Colleague Letter and 2020 Title IX Rule

84. In February 2017, President Trump’s administration withdrew and rescinded the
Obama Department’s gender-identity guidance. U.S. Dep’t of Just. & U.S. Dep’t of Educ., Off.
for Civ. Rts., Dear Colleague Letter on Gender Identity Guidance (Feb. 22, 2017),
https://perma.cc/H6E3-YBEZ. The Departments of Education and Justice explained that the with-
drawn documents (a) did not contain “extensive legal analysis,” (b) did not explain the consistency
of their position with Title IX’s “express language,” and (¢) did not “undergo any formal public
process.” Id. at 1. The Departments also emphasized the “primary role of the States and local
school districts in establishing educational policy.” Id. And the administration made clear that
the withdrawal of the previous guidance merely returned the state of the law to the pre-2014 un-
derstanding of Title IX’s scope. See id. at 2.

85. In 2020, the Department promulgated further amendments to its Title IX regula-
tions to better align the Department’s enforcement practices with the statutory text and case law in
the area of sexual harassment. See Dep’t of Educ., Nondiscrimination on the Basis of Sex in Edu-

cation Programs or Activities Receiving Federal Financial Assistance, 85 Fed. Reg. 30,026 (May
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19, 2020). Relevant here, the Department defined “sexual harassment” as “conduct that is so se-
vere, pervasive, and objectively offensive that it effectively denies a person equal access to edu-
cation.” Id. at 30,036. By requiring that harassment satisfy all three of those characteristics, the
Department stated its definition would capture “serious situations” of conduct or speech while
accounting for the fact that “younger students are still learning social skills and older students
benefit from robust exchange of ideas, opinions, and beliefs.” Id. at 30,143.

86. In justifying its definition of harassment, the Department explained that it tracked
“verbatim,” id. at 30,036, the Supreme Court’s definition in Davis ex rel. LaShonda D. v. Monroe
County Board of Education, 526 U.S. 629 (1999). Though Davis arose in the context of determin-
ing schools’ Title IX liability in private damages actions for student-on-student harassment, the
Department noted that “[n]othing in . . . Davis purports to restrict” its framework “only to private
lawsuits for money damages.” 85 Fed. Reg. at 30,033. The Department, moreover, reasoned that
the Davis “framework” reflected Title IX’s application to “discrimination” (i) “by the school,” 85
Fed. Reg. at 30,200, 30,033, that (i1) is severe enough that it “effectively denies a person’s equal
access” to an educational program or activity, id. at 30,154. The Department also explained that
a “narrowly tailored” definition of hostile-environment harassment was necessary to apply Title
IX “in a manner consistent with respect for First Amendment rights, and principles of free speech
and academic freedom, in education programs and activities.” Id. at 30,142.

87. The 2020 Rule did not amend other regulations implementing Title IX’s non-dis-
crimination directive, like those permitting sex-separated housing and intimate facilities. Id. at
30,178 (discussing 34 C.F.R. 106.32-34). But it noted that both “Title IX and its implementing

regulations include provisions that presuppose sex as a binary classification,” and that the
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Department has “acknowledged physiological differences based on biological sex” in regulating
physical education under Title IX. Id.

B. Bostock

88. One month after the Department issued the 2020 Rule, the U.S. Supreme Court
issued its decision in Bostock v. Clayton County, 590 U.S. 644, holding that Title VII’s prohibition
on sex discrimination bars an employer from firing an employee based on sexual orientation or
transgender status. Id. at 651-52. The Court’s decision rested on two key holdings.

89.  First, the Court held that Title VII’s prohibition of discrimination “because of” sex
incorporates a but-for causation standard, meaning that “[s]o long as the plaintiff’s sex was one
but-for cause of [a challenged employment decision],” Title VII’s coverage is triggered. Id. at
656, 659; see also 42 U.S.C. § 2000e-2(a)(1).

90.  Second, the Court held that, an employee’s “sex plays an unmistakable and imper-
missible role in [a] discharge decision” based on homosexual or transgender status. 590 U.S. at
660. The Court reasoned that an employer who fires a male employee “for no reason other than
the fact he is attracted to men . . . discriminates against him for traits or actions it tolerates in his
female colleague”; likewise, an employer who fires a male transgender person who now identities
as a female “intentionally penalizes a person identified as male at birth for traits or actions that it
tolerates in an employee identified as female at birth.” /d. Because Title VII forbids any consid-
eration of sex in firing an employee, the Court reasoned that Title VII prohibits an employer from
firing an employee based on his or her homosexuality or transgender status. /d. at 660-62.

91.  Importantly, the Court assumed that “sex” referred “only to biological distinctions

between male and female” at the time of Title VII’s enactment in 1964. Id. at 655.
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92. The Court also expressly declined to “prejudge” whether its decision in Bostock
would “sweep beyond Title VII” to laws such as Title IX. /d. at 681.

93. It similarly declined to consider whether employer conduct other than firing an em-
ployee for being homosexual or transgender—for example, enforcing “sex-segregated bathrooms,
locker rooms, and dress codes”—would constitute actionable discrimination under Title VII. Id.

94, And the Court did not consider, much less decide, what Title IX’s statutory phrase
“on the basis of sex” means or whether and how Title IX’s explicit provision for sex-separated
living facilities and other spaces inform the meaning of sex discrimination under Title IX.

C. Post-Bostock Guidance

95.  Inthe wake of the Bostock decision, some courts read Bostock broadly—disregard-
ing the decision’s explicit limitations of its scope. Such courts concluded that Bostock’s reasoning
applied to Title IX, meaning that “Title IX, like Title VII, prohibits discrimination against a person
because he is transgender, because this constitutes discrimination based on sex.” Adams ex rel.
Kasper v. Sch. Bd. of St. Johns Cnty., 968 F.3d 1286, 1305 (11th Cir. 2020), rev’d on reh’g en
banc, 47 F.4th 791.

96. The Department of Education’s Office of the General Counsel sharply disagreed.
In a January 2021 memorandum discussing the decision’s implications for enforcement of Title
IX, the General Counsel underlined Bostock’s narrow scope. Reed D. Rubinstein, Memorandum
For Kimberly M. Richey, Acting Assistant Secretary of the Office for Civil Rights, re: Bostock v.
Clayton Cty., 140 S. Ct. 1731 (2020) (Jan. 8, 2021), https://perma.cc/Q9YC-Q4Y2. The memo-
randum concluded that Bostock does not control the meaning of “sex” under Title IX and that the
“Department’s longstanding construction of the term ‘sex’ in Title IX [is] biological sex, male or

female.” Id. at 1. It also reasoned that construing “sex” to mean “biological sex” is “the only
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construction consistent with the ordinary public meaning of ‘sex’ at the time of Title IX’s enact-
ment,” the statutory and regulatory text and structure—including § 1686’s express carve-out for
sex-separate facilities—and Department practice. /d. at 1-4. Finally, the memorandum determined
that giving “sex” its ordinary meaning not only permits but requires a Title IX recipient providing
“separate toilet, locker room, and shower facilities” or “separate athletic teams” to regulate entry
based on sex. Id. at 7, 9.

97. Several courts have likewise held that “Title VII differs from Title IX in important
respects” and that “principles announced in the Title VII context [do not] automatically apply in
the Title IX context.” Meriwether v. Hartop, 992 F.3d 492, 510 n.4 (6th Cir. 2021) (noting that,
“under Title IX, universities must consider sex in allocating athletic scholarships, 34 C.F.R.
§ 106.37(c), and may take it into account in ‘maintaining separate living facilities for the different
sexes.” 20 U.S.C. § 1686”); see also Adams, 57 F.4th at 811 (explaining that “Title IX, unlike Title
VII, includes express statutory and regulatory carve-outs for differentiating between the sexes
when it comes to separate living and bathroom facilities, among others”); 4.C. ex rel. M.C. v.
Metro. Sch. Dist. of Martinsville, 75 F.4th 760, 769 (7th Cir. 2023) (finding Bostock provided
“useful guidance” but noting that “the particular application of sex discrimination it addressed was
different”™), cert. denied sub nom., Metro. Sch. Dist. of Martinsville v. A.C., 144 S. Ct. 683 (2024).
But see Grabowski v. Ariz. Bd. of Regents, 69 F.4th 1110, 1116-18 (9th Cir. 2023) (construing
Title IX consistently with Title VII and thus applying Bostock to hold that Title IX covers discrim-
ination based on “perceived sexual orientation™); Grimm, 972 F.3d at 616-17 (similar as to a

transgender student).
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V. The Biden Administration Reverses Course Again by Proposing the Challenged Gen-
der-Identity Mandate.

A. Initial Guidance

98.  Upon assuming office, President Biden and his administration surged in the oppo-
site direction. As one of his first official acts as president, President Biden declared that Bostock’s
analysis changed the meaning of a// federal law governing sex discrimination: “Under Bostock’s
reasoning, laws that prohibit sex discrimination—including Title IX of the Education Amendments
of 1972, as amended (20 U.S.C. 1681 et seq.), . . . , along with their respective implementing
regulations—prohibit discrimination on the basis of gender identity or sexual orientation, so long
as the laws do not contain sufficient indications to the contrary.” Exec. Order No. 13,988, 86 Fed.
Reg. 7,023, 7,023 (Jan. 20, 2021).

99.  President Biden directed each federal agency to review all existing regulations and
other agency actions for consistency with that position and develop a plan to “ensure that [the
agency was| fully implementing the policy” set forth in the Executive Order. Id. at 7,024.

100.  Accordingly, in June 2021, the Department of Education published guidance re-
garding “Enforcement of Title IX of the Education Amendments of 1972 With Respect to Dis-
crimination Based on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County.” 86 Fed. Reg. 32,637-01 (June 22, 2021) [hereinafter Interpretation]. Relying heavily on
Bostock’s analysis of Title VII, the Department “interpret[ed] Title IX’s prohibition on discrimi-
nation ‘on the basis of sex’ to encompass discrimination on the basis of sexual orientation and
gender identity.” Id. at 32,637.

101. In relevant part, the Department concluded that the phrase “on the basis of sex” in

Title IX has the same meaning as the phrase “because of . . . sex” in Title VII. /d. at 32,638-39.
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It cited two federal appellate court decisions—one of which has since been reversed—*“recog-
niz[ing] that Title IX’s prohibition on sex discrimination encompasses discrimination based on
sexual orientation and gender identity.” Id. at 32,639 (collecting cases). It ignored other federal
appellate decisions distinguishing Title VII and Title IX. See, e.g., Meriwether, 992 F.3d at 510
n.4. And the Department concluded that its interpretation “is most consistent with the purpose of
Title IX”—*“ensur[ing] equal opportunity and . . . protect[ing] individuals from the harms of sex
discrimination.” 86 Fed. Reg. at 32,639.

102.  The Department followed this new guidance with a “Dear Educator” letter and fact
sheet, vowing that the Office of Civil Rights “w[ould] fully enforce Title IX to prohibit discrimi-
nation based on sexual orientation and gender identity in education programs and activities that
receive Federal financial assistance from the Department.” Suzanne B. Goldberg, Dear Educator
letter on Confronting Anti-LGBTQI+ Harassment in Schools, at 2 (June 23, 2021),
https://perma.cc/A759-WKRO.

103.  The fact sheet purported to provide examples of discriminatory action under Title
IX, as interpreted through the Bostock lens, but it described scenarios that Bostock explicitly de-
clined to address, such as a school that does not allow a transgender student to use the restroom or
participate in sports associated with the student’s gender identity. 1d.; cf. Bostock, 590 U.S. at 681.

104. Like the Obama Administration guidance, the Biden guidance failed to withstand a
preliminary challenge in federal court. In Tennessee v. U.S. Department of Education, the court
preliminarily enjoined the Department and its co-defendants from implementing the Interpretation,
Dear Educator letter, and fact sheet against twenty States, including the State of Tennessee. 615

F. Supp. 3d 807, 842 (E.D. Tenn. 2022). In relevant part, the court held that the Biden Department,
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like the Obama Department before it, had likely proceeded illegally by “creat[ing] new rights and
obligations” without complying with the APA’s notice-and-comment requirements. /d. at 838.

105. In support, the court reasoned that the new guidance “plausibly ‘adopt[s] a new
position inconsistent with . . . [the Department’s] existing regulations” for two reasons. Id. at 839.
First, “Title IX does allow for sex-separation in certain circumstances,” but “the Department’s
guidance, specifically the Fact Sheet, appears to suggest such conduct will be investigated as un-
lawful discrimination.” Id. Second, the guidance “creates rights for students and obligations for
regulated entities not to discriminate based on sexual orientation or gender identity that appear
nowhere in Bostock, Title IX, or its implementing regulations.” /d.

106. The court emphasized that “Bostock d[id] not require Defendants’ interpretations
of Title . . . IX.” Id. at 833. Rather, Defendants “fail[ed] to cabin themselves to Bostock’s hold-

29 ¢

ing,” “advanc[ing] new interpretations of [Title IX] and impos[ing] new legal obligations.” Id.
107.  The Eastern District’s injunction remains in effect pending appeal. See Tennessee
v. U.S. Dep’t of Educ., No. 22-5807 (6th Cir.) (argued Apr. 26, 2023).

B. The Proposed Facilities-and-Programs Rule
1. The Department’s Proposal

108. In July 2022, the Biden Department proposed amendments to its Title IX regula-
tions adopting the interpretation of Title IX advanced in its previous guidance documents (the
“Proposed Facilities-and-Programs Rule”). See Notice of Proposed Rulemaking re: Nondiscrimi-
nation on the Basis of Sex in Education Programs or Activities Receiving Federal Financial As-
sistance, 87 Fed. Reg. 41,390 (proposed July 12, 2022) (to be codified at 34 C.F.R. pt. 106).

109. In relevant part, the Proposed Facilities-and-Programs Rule redefined sex discrim-

ination under Title IX to “include[] discrimination on the basis of sex stereotypes, sex
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characteristics, pregnancy or related conditions, sexual orientation, and gender identity.” Id. at
41,571 (to be codified at 34 C.F.R. § 106.10).

110. The Department made clear that this definition would apply to “any academic, ex-
tracurricular, research, occupational training, or other education program or activity operated by a
recipient that receives Federal financial assistance.” Id. (to be codified at 34 C.F.R. § 106.31(a)).

111.  The Proposed Facilities-and-Programs Rule provided that, even when Title IX oth-
erwise authorizes “different treatment or separation on the basis of sex, a recipient must not carry
out such different treatment or separation in a manner that discriminates on the basis of sex by
subjecting a person to more than de minimis harm, unless otherwise permitted by Title IX or this
part.” Id. (to be codified at 34 C.F.R. § 106.31(a)(2)). Applying this standard, the Department
went on to clarify that “subject[ing] a person to more than de minimis harm on the basis of sex”
would include “[a]dopting a policy or engaging in a practice that prevents a person from partici-
pating in an education program or activity consistent with the person’s gender identity.” Id.; see
also id. at 41,534-35.

112.  Moreover, the Proposed Facilities-and-Programs Rule required a recipient to “take
prompt and effective action to end any sex discrimination that has occurred in its education pro-
gram or activity, prevent its recurrence, and remedy its effects.” Id. at 41,572 (to be codified at 34
C.F.R. § 106.41(a)).

113.  The Department’s new definition of sex discrimination also affected the revised
definition of harassment, which would include “all forms of sex-based harassment, as opposed to

only sexual harassment,” including harassment based on gender identity. /d. at 41,410.
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114.  The Department also proposed to “make clear” that its Title IX regulations, includ-

99 ¢¢

ing the Proposed Facilities-and-Program Rule, “would preempt” “any State or local law” conflict-
ing with them. Id. at 41,404; see also id. at 41,569 (to be codified at 34 C.F.R. § 106.6(b)).

115. Inshort, the Proposed Facilities-and-Programs Rule rewrote Title IX to prohibit sex
differentiation that the statute explicitly permits.

116. Notably, the Proposed Facilities-and-Programs Rule declined to address the appli-
cation of its redefinition of sex discrimination to athletics. The Department cited “a longstanding
congressional view that athletics presents unique considerations,” and it claimed that Congress
conferred “special authority” on the Department to regulate athletics via the Javits Amendment.
Id. at 41,537-38. The Department said it planned to issue a separate notice of proposed rulemaking
to address “whether and how” the Department should amend its 1975 athletics regulation, includ-
ing by considering “what criteria, if any, recipients should be permitted to use to establish students’

eligibility to participate on a particular male or female athletics team.” Id.

2. Public Comments

117.  Underlining the significance of the Department’s reinterpretation of Title IX, as
well as the strength of opposition to it, the Proposed Facilities-and-Programs Rule generated more
than 200,000 comments. '’

118. Among others, the State of Tennessee and nineteen co-signing States submitted a

public comment criticizing the Proposed Facilities-and-Programs Rules as unlawful and irrational.

7" Comments on the Proposed Facilities-and-Programs Rule are available at

https://www.regulations.gov/document/ED-2021-OCR-0166-0001/comment.
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See generally Tennessee Facilities-and-Programs Comment. The letter articulated three categories
of concerns.

119.  First, the States argued the Proposed Facilities-and-Programs Rule conflicted with
Title IX. For many of the reasons discussed above, the States explained that the Department’s
interpretation of “sex” to mean “gender identity” contravenes Title IX’s text, structure, and pur-
pose, as well as the Department’s own regulations and historical practice. Id. at 2-5.

120.  Second, the States cautioned that the Proposed Facilities-and-Programs Rule pre-
sented a number of constitutional issues. For example, the proposal exceeded Congress’s legisla-
tive authority under the Spending Clause of the U.S. Constitution. /d. at 7. And it threatened both
to violate the First Amendment by requiring state-run public colleges to compel speech, and to
infringe parental rights by forcing school administrators to accommodate a child’s gender identity,
regardless of parental preferences. Id. at 6-7.

121.  Third, the States critiqued the Department’s failure to address crucial policy issues
that undermined the Proposed Facilities-and-Programs Rule, as the APA requires. More specifi-
cally, the Department (i) had not considered the difficulties of authenticating gender identity; (ii)
dismissed well-founded concerns regarding student and faculty safety; and (iii) failed to account
for the sex-based discrimination its proposal would cause. Id. at 8-13.

122.  Numerous organizations agreed that the Proposed Facilities-and-Programs Rule’s
interpretation of “sex” defied Title IX’s plain meaning. For example, Brigham Young University
and the Council for Christian Colleges and Universities emphasized their commitment to “inclu-
sive communities” and “legislative efforts to protect both LGBTQ rights and religious freedom.”
Comment by Brigham Young University, et al., ED-2021-OCR-0166-226740, at 1 (Sept. 12,

2022), attached as Exhibit E-1. But they argued that the proposal “impose[d] a definition of ‘sex’”
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.. . that extends beyond the plain language Congress provided in the statute” and “[could ]not be
reconciled with the statute’s binary word choice concerning the word ‘sex.”” Id. at 1-2.

123.  Other organizations argued that the Proposed Facilities-and-Programs Rule’s ex-
pansion of the meaning of “sex” surpassed Congress’s power to legislate under the Spending
Clause. See, e.g., Comment by Alliance Defending Freedom (“The Rule is Legally Unsound and
Procedurally Infirm”), ED-2021-OCR-0166-200280, at 9-12 (Sept. 11, 2022), attached as Exhibit
E-2. “Congress’ ‘intention’ to cover sexual-orientation and gender-identity discrimination under
Title IX must be ‘unmistakably clear in the language of the statute.” It is not.” Id. at 10 (footnote
omitted) (quoting Gregory v. Ashcroft, 501 U.S. 452, 460 (1991)).

124.  Still others raised concerns that the Proposed Facilities-and-Programs Rule would
“chill First Amendment protected speech” by applying “Title IX for the first time to discrimination
on the basis of sexual orientation or gender identity.” See, e.g., Comment by Pacific Legal Foun-
dation, ED-2021-OCR-0166-212692, at 2, 7-12 (Sept. 12, 2022), attached as Exhibit E-3. Espe-
cially in combination with amendments to the regulations governing sexual harassment, this ex-
pansion would, the Pacific Legal Foundation predicted, lead to “encroachments into protected
speech,” such as “coaches speaking in opposition to biological males in women’s sports” or “stu-
dents expressing sincere religious beliefs about the fixed nature of gender.” Id. at 7. They also
predicted that professors and others might be “required to use a transgender person’s preferred
pronouns”—i.e., compelled to speak in violation of the First Amendment. /d. at 7-8.

125.  Other organizations highlighted the many ways in which the Department’s proposal
was arbitrary and capricious. The Department had purported to expand the definition of “sex dis-
crimination” without defining “sex”’; acted without evidence supporting its inclusion of some new

“forms of sex discrimination” and not others; failed to address and clearly protect women’s sports;
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and shirked its obligation to consider the safety costs of the Proposed Facilities-and-Programs
Rule, as well as the proposal’s potential to decrease female participation and opportunities. Com-
ment by Ethics & Public Policy Center Scholars, ED-2021-OCR-0166-228237, at 4, 8-10, 23-26
(Sept. 12, 2022), attached as Exhibit E-4.
C. The Proposed Athletics Rule
1. The Department’s Proposal

126.  About a year after proposing the rule challenged here, the Department proposed a
second Title IX rule (the “Proposed Athletics Rule”) addressing the application of its new inter-
pretation of sex discrimination to athletics. See 88 Fed. Reg. 22,860 (proposed Apr. 13, 2023) (to
be codified at 34 C.F.R. pt. 106). It gave interested parties just thirty days (plus two days to avoid
a weekend deadline) to submit comments. /d. at 22,860.

127. Amending its regulations governing athletics for the first time since 1975, the De-

partment proposed to add the following provision:

(b)

(2) If a recipient adopts or applies sex-related criteria that would limit or deny a
student’s eligibility to participate on a male or female team consistent with their
gender identity, such criteria must, for each sport, level of competition, and grade
or education level:

(1) Be substantially related to the achievement of an important educational objec-
tive; and

(i) Minimize harms to students whose opportunity to participate on a male or fe-
male team consistent with their gender identity would be limited or denied.

Id. at 22,891 (to be codified at 34 C.F.R. § 106.41).

128.  Explaining that its proposed standard was rooted in case law interpreting the Equal
Protection Clause, the Department offered two examples of “important educational objective[s]”
that might qualify under the rule—"ensuring fairness in competition and prevention of sports-re-

lated injury.” Id. at 22,872. But the Department explained that these objectives would not pass
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muster unless they were “substantially related to ensuring fairness in competition in [a] particular
sport at the applicable level of competition and grade or educational level.” Id. at 22,873, 22874-
76. And the Department cautioned that even criteria that were “substantially related” to achieving
an “important educational objective” would violate proposed § 106.41(b)(2) if the recipient
“c[ould] reasonably adopt or apply alternative criteria that would be a less harmful means of
achieving the recipient’s important educational objective.” Id. at 22,877.

129.  Despite purporting not to “prohibit a recipient’s use of sex-related criteria alto-
gether,” the Department admitted that “few, if any, sex-related eligibility criteria” would be able
to surmount this high hurdle for elementary and middle school students. Id. at 22,860, 22,875.
Such criteria at the high school level would only be “more likely” to satisfy the Proposed Rule.
Id. at 22,875.

130. The Department also identified certain justifications that would never qualify as

99,

“important educational objective[s]”: “communicating or codifying disapproval of a student or a
student’s gender identity”; “excluding transgender students from sports”; “requir[ing] adherence
to sex stereotypes”’; and “administrative convenience.” Id. at 22,872.

131. The Department suggested that the Proposed Athletics Rule would preempt State
laws in at least Indiana, West Virginia, and Idaho. Yet the Department declined to consider any
“federalism implications,” merely inviting States and local officials to review and comment on its

proposal. Id. at 22,866, 22,890.

2. Public Comments

132.  Again, Tennessee, joined by sixteen other States, submitted a comment letter rais-
ing many of the same concerns the States expressed about the Proposed Facilities-and-Programs

Rule. See generally Tennessee Athletics Comment. The States also contended that the Proposed
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Athletics rule adopted an unworkable standard for determining whether a recipient may lawfully
exclude students from sports teams that conflict with their sex but align with their gender identity.
Id. at 10-13. And the States argued that the Department had ignored crucial evidence about the
physiological differences between the male and female sexes and failed to support its proposal
with the requisite federalism analysis or any quantitative data. Id. at 14-17. Nor had the Depart-
ment provided States with sufficient time to investigate the full costs of compliance, including
restructuring athletic competitions and paying higher insurance rates due to the heightened risk of
injury, or the costs associated with non-compliance, i.e., the potential loss of Title IX funding and
its consequences to recipients. /d.

133. Indiana submitted a separate comment letter objecting to the Proposed Athletics
Rule. See generally Indiana Athletics Comment. Indiana argued that the rewriting of the Title IX
definition of “sex” to include “gender identity” would dismantle the ultimate purpose behind the
statute and “destroy|[] the progress made to protect the rights of girls and women . . . over the past
fifty years.” Id. at 1. Indiana also contended that the Proposed Rule failed to consider the physi-
ological differences between men and women, id. at 10-13, circumnavigated Congressional au-
thority, id. at 6-7, and would create obstacles to schools’ protection of safety and fairness for girls
in athletics, id. at 7-10.

134.  Once again, comments poured in—more than 150,000.'® Many presented similar
objections to those Tennessee, Indiana, and other States raised. Alliance Defending Freedom ar-

gued, for example, that both the major-questions doctrine and the “federalism clear-notice canon”

18 Comments on the Proposed Athletics Rule are available at https://www.regula-
tions.gov/docket/ED-2022-OCR-0143/comments.
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indicate the Department lacked authority for the Proposed Athletics Rule. ADF Athletics Com-
ment at 6-8.

135.  Others argued the Proposed Athletics Rule would allow men to displace women on
the athletic field, emphasized the scientifically backed differences between men and women that
make competition between the sexes unfair, and highlighted the dangers to girls and women from
allowing males to use women’s facilities and participate in women’s sports. See, e.g., id. at 8-9;
IWLC Comment at 3, 5-7; Comment by Independent Council on Women’s Sports at 2-5 & Exhib-
its.

136. The Proposed Athletics Rule likely would have generated even more comments,
except that the Department cut short the comment period to a mere thirty-two days. See Proposed
Athletics Rule, 88 Fed. Reg. at 22,860; cf. Proposed Facilities Rule, 87 Fed. Reg. 41,390, 41,390
(providing about sixty days to comment). It did so despite recognizing that the Proposed Rule was
a “significant” regulatory action subject to Executive Order 13,563, see 88 Fed. Reg. at 22,878,
which provides that a comment period “should generally be at least 60 days.”"’

137. Tennessee and twenty-two other States requested that the Department extend the
abnormally short comment period. Tennessee & Co-Signing States, Comment Deadline Extension

Request, ED-2022-OCR-0143-10614 (Apr. 21, 2023). The Department declined.

VI. The Final Programs-and-Facilities Rule

138.  On April 29, 2024, the Secretary published the final version of the Proposed Facil-

ities-and-Programs Rule. See Exhibit A, 89 Fed. Reg. 33,474 (Apr. 29, 2024) (“Final Rule”).

19 Executive Order on Improving Regulation and Regulatory Review, Exec. Order No.
13,563, 76 Fed. Reg. 3,821, 3,821-22 (Jan. 18, 2011), https://perma.cc/JF52-776Q.
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Despite widespread opposition throughout the comment process, the Department maintained its
initial approach in substantially identical form.

139.  The Final Rule fundamentally and unlawfully alters Title IX’s regime in two ways
relevant here. First, the Final Rule expands what constitutes unlawful sex discrimination by in-
corporating a suite of so-called “sex characteristics,” including “gender identity.” Second, the
Final Rule broadly redefines the speech and conduct that constitute sex-based harassment subject
to intervention or punishment by school administrators and private Title IX plaintiffs.

A. Broadened Definition of “Sex” Discrimination.
1. Reading “Sex” to Include Gender-Identity Mandate.

140. Title IX’s core nondiscrimination mandate prevents recipients of federal educa-
tional funding from engaging in discrimination “on the basis of sex.” 20 U.S.C. § 1681(a) (em-
phasis added). In the Final Rule, the Department says this provision captures “discrimination on
the basis of sex stereotypes, sex characteristics, pregnancy or related conditions, sexual orientation,
and gender identity.” 89 Fed. Reg. at 33,476 (quoting new 34 C.F.R. § 106.10). Even this expan-
sive list is “not exhaustive,” id. at 33,512, making it anyone’s guess what other gender theories
Title IX might now protect in the Department’s view.

141. To implement this re-definition of sex-based discrimination, the Final Rule en-
shrines a new way for schools to determine whether practices inflict discriminatory harm based on
students’ gender identity. The Department starts by instructing that schools are permitted to main-
tain certain sex-segregated programs, activities, and facilities. /d. at 33,814. But the Department
then says that schools cannot enforce these sex-based distinctions in a way that “causes . . . more

than de minimis harm.” /Id. at 33,814, 33,816 (citing amended 34 C.F.R. § 106.31(a)).
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142.  Next, the Department determines that it automatically inflicts more than de minimis
harm—and thus violates Title IX—to prohibit any “‘person’” from ““participating in . . . education

299

program[s and] activit[ies] consistent with [the person’s] gender identity,”” except as “otherwise
permitted by Title IX or [the Title IX regulations].” Id. at 33,816, 33,819-20 (quoting amended
34 C.F.R. § 106.31(a)).

143.  While the Final Rule’s jargon is complex, the new bottom line for the nation’s
schools is simple: All federally funded elementary, middle, high, and postsecondary schools must
generally adopt students’ gender identity and ignore their sex, or else face Title IX sanctions.

144.  The Final Rule’s related provisions make this gender-identity mandate broader still.
For one, the Department explains that § 106.31(a)’s de minimis harm standard protects anyone
even “attempting” to participate in a recipient school’s program or activity. Id. at 33,816. This
category includes “‘students, employees, applicants for admission or employment, . . . parents of
minor students, students from other institutions . . ., visiting lecturers, or other community mem-
bers” invited to campus. /d. The Final Rule thus grants nearly anyone who sets foot on a school’s
campus a Title IX right to use restrooms and other private facilities designated for members of the
opposite sex.

145. In addition, the Final Rule states that it inflicts “more than de minimis harm” on
students to even inquire into or seek confirmation of their gender identity. Id. at 33,819. This
means, the Final Rule continues, that a school cannot require documentary evidence of diagnosed
gender dysphoria or another gender-based condition to permit participation in or use of a sex-
separate activity or facility. Id. It thus violates the Final Rule’s conception of Title IX fo even try

to verify the access of those using facilities like an elementary or secondary school girls’ bathroom

or locker room. Id. at 33,818-19.
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146. The Final Rule acknowledges that its gender-identity mandate conflicts with sev-
eral other provisions of Title IX, which expressly allow sex-segregated facilities, programs, and
activities. See id. at 33,818. In particular, 20 U.S.C. § 1686 allows “separate living facilities for
the different sexes,” while 20 U.S.C. § 1681(a)(1) through (9) protect sex-based fraternity and
sorority membership practices, programs and activities related to Boys State and Girls State, “fa-
ther-son or mother-daughter” activities, and “‘beauty’ pageants” “limited to individuals of one sex
only,” id. § 1681(6)-(9).

147. The Department’s gender-identity mandate does not square with these provisions,
which contemplate dividing facilities and programs based on sex. Rather than pause at how read-
ing the term “sex” to cover gender identity makes a hash of other portions of Title IX’s scheme,
the Department says these exceptions to Title IX’s “general nondiscrimination mandate” mean
schools can lawfully inflict more than de minimis discriminatory injury on students in the circum-
stances covered. 89 Fed. Reg. at 33,816, 33,818-19.

148.  The Final Rule’s gender-identity mandate further conflicts with Title IX’s original
implementing regulations, which are chock-full of sex-based distinctions. Since the statute’s pas-
sage, the Title IX regulations have “recognized limited contexts in which sex separation or differ-
entiation is allowed.” Id. at 33,814 (citing 87 Fed. Reg. at 41,534). The 1975 regulations still in
effect permit sex-separated “toilet, locker room, and shower facilities.” See 34 C.F.R. § 106.33;
see supra 9 72. Likewise, the Department’s regulations have for many decades permitted certain
sex-separate classes and activities, including physical-education and sexual-education classes, as
well as “choruses of one . . . sex.” 34 C.F.R. § 106.34.

149. The Final Rule does not address the tension its new reading creates with these

longstanding regulatory provisions. To the contrary, the Department leaves the regulations in
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place and says schools can still maintain the covered sex-separated practices. 89 Fed. Reg. at
33,818-19. But the Final Rule then specifies that schools may no longer apply the regulations’
allowance for sex-separation against males who identify as females or females who identify as
males. /d.

150. The Final Rule makes no attempt to explain why allowing recipients to enforce sex-
separate father-son or mother-daughter activities and not sex-separate sexual-education classes or
sex-separate choruses is logically consistent. Nor does it address the reasonableness of prohibiting
uniform enforcement of sex-separate “toilet, locker room, and shower facilities,” 34 C.F.R.
§ 106.33, but allowing enforcement of sex-separate housing policies.

151. The Department’s patchwork approach thus maintains regulations purporting to al-
low sex-separated spaces and activities—thereby avoiding the politically unpalatable step of alto-
gether eliminating the longstanding concept of separating the sexes in spaces like bathrooms and
locker rooms. Yet the Department’s Final Rule outlaws schools from enforcing those same sex-
separated bounds when it comes to transgender students—thereby confirming that the Department
really is eliminating schools’ ability to adopt rules dividing spaces and activities based on sex.

2. Discussion of Sex-Separated Athletics.

152. The Department’s treatment of athletics reflects similar regulatory gymnastics.
Plainly, school athletics qualify as a “program or activity” subject to the face of the Final Rule’s
gender-identity mandate. But because of the “enduring” physical differences between men and
women, L.W., 83 F.4th at 484 (quoting Virginia, 518 U.S. at 533), applying the gender-identity
mandate to women’s sports would have a fairness-obliterating impact, cf. supra 9 53-60. So, the
Department’s Final Rule fashions a bespoke application of its gender-identity mandate to sports

replete with contradictory reasoning.
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153. In the Final Rule’s words, “athletic competition raises unique considerations” that
warrant “impos[ing] more than de minimis harm on individual students” in certain circumstances.
89 Fed. Reg. at 33,817, 33,819. And the Department promises to flesh this out on some future
date in a forthcoming rule on athletics with new “criteria” about sex-based separation. But the
Final Rule does not acknowledge the way this position makes clear that schools that continue to
comply with the old athletic regulations will be in violation of the Department’s new interpretation
of Title IX.

154.  To justify this approach to athletics, the Final Rule first points to the Javits Amend-
ment, which it characterizes as “tolerat[ing] sex separation in athletics.” 89 Fed. Reg. at 33,816-
17. But the Final Rule does not quote any language from the Javits Amendment, id., nor
acknowledge that this law applied only to “intercollegiate™ sports programs—not those found in
elementary, middle, and high schools. 88 Stat. 484, 612. Next, the Final Rule points to the
“longstanding athletics regulations” in support of continuing to allow enforcement of sex-separate
athletics in at least some circumstances. 89 Fed. Reg. at 33,817. The Final Rule does not explain
why the Department’s “longstanding . . . regulations” should continue to support enforcement of
sex-separated sports but not sex-separated “toilet, locker room, and shower facilities,” which have
been permitted by regulation for just as long. Compare 40 Fed. Reg. 24,128, 24,141 (1975) (now
codified at 34 C.F.R. § 106.33), with 40 Fed. Reg. at 24,142-43 (now codified at 34 C.F.R.
§ 106.41(b)).

155. The Final Rule also does not acknowledge that the Department of Justice (“DOJ”)
under the Biden Administration has taken the opposite view of how Title IX applies to the issue
of gender identity and sports. In the words of DOJ, Title IX’s athletics “implementing regulation

cannot override the statutory prohibition against discrimination on the basis of sex.” U.S.
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Statement of Interest, B.P.J. v. W. Va. State Bd. of Educ., No. 2:21-cv-00316, ECF No. 42 at 6-7
(S.D. W. Va. June 17, 2021) (quoting Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 618 (4th
Cir. 2020)). So, as DOJ concluded: “Any interpretation of Title IX’s regulations that requires
gender identity discrimination would violate the statute’s nondiscrimination mandate.” Id. at 7.
The Department of Education’s regulation-based discussion of Title IX and athletics does not
acknowledge this stark disconnect. 89 Fed. Reg. at 33,816-19.

3. Bostock-Based Justification for the Gender-Identity Mandate.

156. The Final Rule largely rests on Bostock to justify its final approach to sex discrim-
ination, while generally ignoring courts’ and commentators’ contrary analysis, evidence, and ob-
jections. The Final Rule asserts that “Title IX does not use the term ‘on the basis of sex’ in a
restrictive way.” Id. at 33,802. Beyond that, the Department insists that Bostock renders it unnec-
essary to define “sex” because any discrimination on the Final Rule’s broad bases “necessarily
involves consideration of a person’s sex, even if that term is understood to mean only physiological
or ‘biological distinctions between male and female.”” Id. (quoting Bostock, 590 U.S. at 655).
The Final Rule thus effectively abandons the argument that the word “sex” itself encompasses
concepts, like gender identity, that are divorced from sex entirely.

157.  Casting Bostock as a silver bullet, the Department instead says “because of sex” in
Title VII and “on the basis of sex” in Title IX mean the same thing, so Bostock’s analysis of pro-
tected discrimination controls. Id. at 33,806-07. Absent from the Final Rule is any meaningful
discussion of the reasoning of decisions, such as Meriwether, which held that “principles an-
nounced in the Title VII context [do not] automatically apply in the Title IX context” because

“Title VII differs from Title IX in important respects.” 992 F.3d at 510 n.4; accord Adams, 57
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F.4th at 813-15 (noting Title IX’s “statutory context” precludes reading it to cover gender-identity
discrimination).

158. Nor does the Final Rule adequately address Bostock’s language, cf. 89 Fed. Reg. at
33,807, which stressed that its holding did not “sweep beyond Title VII” to laws such as Title IX
and did not address sex-segregated “bathrooms, locker rooms, and dress codes,” 590 U.S. at 681;
see Rubinstein Mem., supra 4 96, at 1 (citing same language to conclude Bostock did not require
gender-identity mandate in prior Title IX guidance).

159. Blowing past Bostock’s self-described limits, the Department claims i has the right
to extend the Supreme Court’s reasoning to “sex separation in bathrooms [and] locker rooms”
governed by Title IX. 89 Fed. Reg. at 33,818, 33,807-08. That is so, the Final Rule asserts, be-
cause such an expansion would best effectuate Title [X’s purpose of broadly prohibiting sex dis-
crimination—even as it displaces women from athletic podiums and sports teams across the coun-
try. Id. at 33,804 (citing 20 U.S.C. § 1682).

4. Constitutional and Compliance Concerns.

160. The Final Rule denies that the major-questions doctrine precludes its interpretation,
reasoning that the Department has “expertise on what constitutes sex discrimination in education
programs or activities.” Id. at 33,815. The Department also disagrees that its approach is “un-
precedented,” yet does not dispute that this regulation is the first in Title IX’s fifty-year history to
codify a gender-identity mandate. Id. (pointing to case law and recipient practice to justify its
interpretation); see also id. at 33,476, 33,805 (citing no regulation but the proposed rulemaking as
notice to recipients that Title IX covers gender-identity discrimination). Even if the major-ques-
tions doctrine applied, the Department insists that its “authority is especially clear.” Id. at 33,815.

For support, the Department points only to Congress’s general grant of authority to federal
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agencies to “effectuate the provisions of [Title 1X],” 20 U.S.C. § 1682, which the Department
claims its novel gender-identity position accomplishes, id. at 33,804-05, 33,815.

161. The Final Rule further dismisses comments that its new sex-discrimination view
presents Spending Clause or federalism problems. According to the Department, since the statu-
tory text provided notice that Title IX “means that no recipient may discriminate on the basis of
sex,” recipients received clear notice that they may not discriminate based on gender identity or
any other basis contained in the Department’s non-exhaustive list. /d. at 33,805. And the Depart-
ment claims that the rulemaking has itself provided the required Spending Clause notice regard-
less. Id.

162. The Department similarly rejects comments that its reading infringes on States’ and
local governments’ traditional prerogative to regulate public education, all while accepting that
there are “existing State laws and policies that directly conflict with Title [X.” Id. at 33,806. But
the Final Rule declines to “highlight examples” of such conflicts without “relevant facts,” even as
it provides several examples of Title IX’s scope elsewhere. E.g., id. at 33,803 (explaining that it

99 ¢¢

need not add “gender norms,” “gender expression,” or “intersex traits” to its definition of sex dis-
crimination because each one is represented by another term); see id. at 33,813 (clarifying that
recipients have a duty to prevent menstruation-related harassment, such as “requiring a student to
remove a garment around their waist™).

163. In response to commenters’ concerns about overriding parents’ choices regarding
sensitive matters like gender identity, the Final Rule asserts that “nothing in the final regulations
disturbs parental rights.” Id. at 33,821. The Department further states that “deference to [parental]

judgment . . . is appropriate” when a “parent and minor student disagree about how to address sex

discrimination against that student,” and that the regulations don’t prevent a recipient from
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“disclosing information about a minor child to their parent who has the legal right to receive dis-
closures on behalf of their child.” Id. at 33,822.

164. But the Final Rule again declines to address any specific factual scenarios raised
by commenters. Id. As a result, nothing in the Final Rule clears up the most pressing questions
for parental rights—Ilike whether the gender-identity mandate means schools must adopt their stu-
dents’ gender identity even over their parents’ or guardians’ objections.

165. The Final Rule contains no discussion of other important issues commenters high-
lighted.

166.  For instance, nowhere in the Final Rule does the Department address the difficulties
associated with authenticating gender identity. See supra § 121; cf. 89 Fed. Reg. at 33,809 (“The
Department appreciates . . . that one person may not know another’s gender identity without in-
quiring unless the other person volunteers the information.”). If anything, the Final Rule exacer-
bates this problem by allowing recipient schools to maintain certain sex-separate spaces yet deny-
ing their ability to verify a person’s basis for entering a space for the opposite sex. Supra 9§ 145.

167. The Department’s exceptions from its gender-identity mandate for living facilities
and the statutory exceptions in 20 U.S.C. § 1681(a)(1)-(9) confuse compliance further. The De-
partment doesn’t address whether a recipient may require documentation for participation in these
activities and programs that it may not require for toilets, locker rooms, showers, classes, and other
purposes. Nor does it instruct schools how to determine whether certain spaces—Ilike toilets and
showers in the hall of a dorm complex—tall within “housing” facilities that can exclude by sex,
or “bathroom” facilities that cannot. See generally 89 Fed. Reg. at 33,816-17, 33,820-21.

168. In addition, the Department gives short shrift to comments about the privacy con-

cerns and safety risks the Final Rule presents. Tennessee and other commenters cited extensive
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evidence of sexual assaults and other crimes perpetrated by a boy or man who took advantage of
a bathroom’s or locker room’s privacy-enhancing features to victimize a vulnerable female. See,
e.g., Tennessee Facilities-and-Programs Comment at 9-11. Rather than address this evidence head
on, the Department says it “does not agree” such evidence shows that “transgender students pose
a safety risk.” 89 Fed. Reg. at 33,820.

169. The Department then casts the real problem as “cisgender” persons’ “preferences
[and] discomfort,” and rejects the notion that “the mere presence of a transgender person in a
single-sex space compromises anyone’s legitimate privacy interest” or poses “a safety risk to cis-
gender students.” Id. (emphasis added). But “courts have long recognized” that persons’ bodily
privacy interests are ‘“significantly heightened when persons of the opposite biological sex are
present.” Grimm, 972 F.3d at 633 (Neimeyer, J., dissenting) (collecting cases). The Department
nonetheless conflates students’ privacy concerns—which have informed practices “universally ac-
cepted ... across societies and throughout history,” id.—with “unconstitutional discrimination,”
89 Fed. Reg. at 33,820.

170. Moreover, as to safety, the Final Rule requires that just about “any ‘person’” on
campus be allowed to use sex-separate facilities consistent with his or her subjective and internal
sense of gender identity. See supra 9 144-45; 89 Fed. Reg. at 33,816. The Department nowhere
explains how a school can continue to “make and enforce rules that protect all students’ safety and
privacy,” yet also abide by the Final Rule’s requirement of allowing any person unfettered, unver-
ified access to facilities for the opposite sex. 89 Fed. Reg. at 33,820.

171.  The Department “declines ... to require” recipients to “provide gender-neutral or
single-occupancy facilities,” in part because it “would likely carry significant cost implications.”

Id. But the Department fails to consider that many schools have responded to gender-identity
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mandates by building such facilities for students who do not wish to encounter members of the
opposite sex in private spaces. Nor does the Department consider cost implications from restruc-
turing facilities to comply with the Final Rule’s requiring recipients to allow males to use female
facilities and vice versa.

172.  The Department lastly dismisses evidence that allowing males to participate in ac-
tivities previously reserved for females will harm women’s opportunities. It states in conclusory
fashion that extending Title IX’s protections to gender identity “in no way lessens the force of
Title IX’s protections against discrimination that limits educational opportunities for girls and
women.” Id. at 33,808. But the Department does not address commenters’ evidence that males
have already taken championships, titles, scholarships, and opportunities to compete from girls
and women in the athletics context—opportunities that correlate with female success in other
fields. See supra 99 133-35. Nor does it recognize the possibility that males who identify as
female could take other educational opportunities from women in a world that is often “zero-sum.”
Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181, 218-19
(2023) (noting “[a] benefit provided to some [college] applicants but not to others necessarily ad-
vantages the former group at the expense of the latter”).?°

173. The Department also fails to consider evidence of the physical differences between
males and females that justify sex-separation in sports and elsewhere. See supra 99 133, 135.

Instead, the Final Rule states without explanation or evidence that “physical differences” generally

20 See also, e.g., Amanda Musa, Transgender swimmer Lia Thomas nominated for NCAA
Woman of the Year Award, CNN (July 15, 2022), https://perma.cc/RXU4-Z3S4; Female Athletes
Sue the NCAA, Independent Council on Women’s Sports, https://www.iconswomen.com/take-on-
the-ncaa/#filing (last visited Apr. 26, 2024).
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cannot justify enforcing sex separation—contrary to the premise of Title IX’s express exclusions
and longstanding regulatory history. 89 Fed. Reg. at 33,818-19. And the Final Rule leaves schools
to largely guess at how to apply its reasoning regarding sports, beyond making clear that schools
will violate Title IX by enforcing uniform rules against dividing sports based on sex rather than
gender identity. Id. at 33,817.

174. The Department identifies many millions in costs arising from compliance with the
Final Rule’s gender-identity mandate. See id. at 33,878; see also infra 99 174, 188. But it claims
that the “non-monetary benefits of providing clarity and recognizing the broad scope of Title IX’s
protections”—unquantified benefits—“justify” all the associated expenses. 89 Fed. Reg. at
33,877, 33,878. The Department does not account for the “non-monetary” harms of allowing
women to be displaced from sports teams, scholarships, championships, and awards by men.

B. Broadened Definition of Prohibited “Harassment.”

175. In addition to expanding the meaning of “sex” discrimination, the Final Rule wid-
ens the speech and expression subject to Title IX’s limit on “hostile environment sex-based har-
assment.” Id. at 33,496.

176.  As discussed, the 2020 Rule aligned the definition of Title IX harassment with both
the Supreme Court’s formulation in Davis and First Amendment considerations. The 2020 Rule
did so by requiring that harassment involve conduct that is “severe, pervasive, and objectively
offensive.” Supra 99 85-86.

177.  The Department rejects the 2020 Rule’s approach and replaces it with a new defi-
nition of harassment that is broader in critical ways. See 89 Fed. Reg. at 33,884 (amending 34
C.F.R. § 106.2). First,harassment need only be “severe” or “pervasive”—meaning even a “‘single

serious” instance of unwelcome speech, or a pattern of non-severe incidents, might count. /d. at
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33,500. Second, harassment covers conduct that is “subjectively and objectively” offensive as
measured from the “the complainant’s position”—meaning transgender persons’ views on what
harms gender identity controls the analysis. Id. at 33,510. Third, harassment is anything that
“limits™ a person’s “ability to participate” in an educational program or activity—requiring only
“some impact” on a student’s ability to participate, without any “particular limits or denials.” /d.
at 33,511.

178. The Final Rule declines to limit its new definition of harassment to speech that
occurs on school campuses. Instead, the Title IX harassment obligations are triggered whenever
a school employee “has information about conduct among students that took place on social media
or other platforms.” Id. at 33,535. Online conduct subject to harassment inquiry could include
“sex-based derogatory name-calling” or “sending sex-based ... cartoons,” among any other “sex-
based conduct” that might be “reasonably” viewed as harassing. Id. at 33,515.

179.  The Department acknowledges commenters’ concern that the new definition of har-
assment will infringe individuals’ “freedom of speech, assembly, press, and religion.” Id. at
33,502. Yet the Final Rule responds only with boilerplate language that it does not “restrict[] any
rights that would otherwise be protected from government action by the First Amendment.” See,
e.g., id. at 33,500, 33,503, 33,506, 33,507, 33,508, 33,535, 33,542, 33,559.

180. In downplaying commenters’ First Amendment concerns, the Department does not
discuss its prior guidance, enforcement history, or cited EEOC guidance, all of which set out a
narrow view of protected speech in the gender-identity context. See supra § 82; 89 Fed. Reg. at
33,516 (incorporating EEOC gender-identity guidance); see also EEOC, Proposed Enforcement
Guidance on Harassment in the Workplace, 88 Fed. Reg. 67,750 (Oct. 2, 2023) (permitting em-

ployees to “misgender” co-workers violates Title VII), https://perma.cc/VY3Y-RCES.
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181. The Final Rule likewise declines to address commenters’ particular examples of
speech-infringing enforcement of Title IX because it cannot judge “factual scenarios” before they
arise. E.g., 89 Fed. Reg. at 33,507. The Department for instance declines to say whether so-called
“misgendering” may constitute actionable harassment because addressing this topic is allegedly
too “fact-specific.” Id. at 33,516. Yet the Final Rule elsewhere provides “[e]xamples” of actions
Title IX might require or cover, id. at 33,515, 33,525, as does EEOC’s harassment and related
guidance, which the Department elsewhere cites. Supra 9 162; EEOC, Sexual Orientation and
Gender Identity (SOGI) Discrimination, https://perma.cc/W3MG-DEZB (last visited Apr. 27,
2024) (cited at 89 Fed. Reg. at 33,516) (“intentionally and repeatedly using the wrong name and
pronouns to refer to a transgender employee could contribute to an unlawful hostile work environ-
ment”).

182. In all events, the Final Rule suggests that it could overcome any First Amendment
challenge. The Department explains that “eradicating discrimination”—including, in the Final
Rule’s view, failure to adopt students’ gender identities—is the type of compelling interest that
could satisfy strict scrutiny and override limits on inhibiting otherwise protected speech or reli-
gious free exercise. 89 Fed. Reg. at 33,503 (citation omitted).

183. The Final Rule instructs that Title [X administrators are to take “prompt[]” action
to investigate and respond to any speech that “reasonably may” constitute harassment. /Id. at
33,509, 33,533, 33,562. Such responses might include “educational programming” or “employee
training,” id. at 33,599, as well as “emergency removal” of alleged offenders from educational

programs and activities, id. at 33,616; see also id. at 33,890 (amended 34 C.F.R. § 106.44(h)).

k %k ok
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184. Putting all of this together, the resulting Title IX regime leaves schools to navigate
a conflicting web of rules for assessing whether and how they apply sex-based distinctions in the
educational sphere. But at least a few things are clear. No State or recipient school can exclude a
student from using the bathroom, locker room, or other private changing or showering space that
aligns with that student’s self-professed gender identity, no matter their sex. No State or recipient
school can maintain laws or rules that require eligibility for all sports teams and competitions to
be based on athletes’ sex. And no State can protect teachers’ and students’ right not to speak in
ways that a student might view as offensive to the student’s subjective gender identity.

185. The Final Rule’s effective date of August 1, 2024, means that these and other De-
partment directives will apply when the next school year begins. Id. at 33,474.

IRREPARABLE HARM TO PLAINTIFFS

186. The Department’s Final Rule inflicts significant, irreparable harms on Plaintiff
States that only prompt judicial intervention can redress.

187.  First, Plaintiff States would suffer the “irreparable harm of nonrecoverable compli-
ance costs.” Kentucky v. Biden, 57 F.4th 545, 556 (6th Cir. 2023) (quoting Thunder Basin Coal
Co. v. Reich, 510 U.S. 200, 220-21 (1994) (Scalia, J., concurring in part and in the judgment)); cf-
Kentucky v. Fed. Highway Admin., No. 5:23-cv-162-BJB, ---F. Supp. 3d----, 2024 WL 1402443,
at *3 (W.D. Ky. Apr. 1, 2024) (noting such costs establish an injury for standing purposes).

188. The Final Rule acknowledges as much: It states that § 106.32(1)(2) would require
schools that do not already have policies governing the directed treatment of students based on
gender identity to incur costs related to “review” of current policies, “updating of policies or train-
ing materials,” and “train[ing] of employees or students on gender identity discrimination.” 89

Fed. Reg. at 33,876. Indeed, the Department estimates that simply “reading and understanding the
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final regulations” will have a one-time cost of more than $24 million across all recipients. Id. at
33,867. Providing new training for school administrators, faculty and teachers, and Title IX coor-
dinators will require many more millions—as the Final Rule also concedes. Yet sovereign im-
munity means Plaintiff States could not later recover these substantial compliance sums, showing
textbook irreparable harm. Biden, 57 F.4th at 556; see Ala. Ass’n of Realtors v. HHS, 594 U.S.
758, 765 (2021) (“no guarantee of eventual recovery” of monies owed was irreparable harm).

189.  Second, enforcement of the Final Rule threatens to collectively strip Plaintiff States
of billions of dollars in federal Title IX funds and to impose substantial penalties through private
suits. This severe financial exposure in turn endangers important programs that serve attendees of
Plaintiff States’ schools and higher-education institutions.

190. The Tennessee legislature, for example, has a constitutional obligation to “provide
for the maintenance, support and eligibility standards of a system of free public schools.” Tenn.
Const. art. XI, § 12. To that end, the Tennessee Department of Education directly operates several
special schools—the Tennessee School for the Blind, Tennessee School for the Deaf (encompass-
ing three campuses), and the Alvin C. York Agricultural Institute—as well as twenty-seven public
schools in the Achievement School District. All these schools receive federal funds and are thus
Title IX recipients.

191.  Similarly, the Indiana General Assembly has a constitutional obligation to “encour-
age, by all suitable means, moral, intellectual, scientific, and agricultural improvement” and “to
provide, by law, for a general and uniform system of Common Schools, wherein tuition shall be
without charge, and equally open to all.” Ind. Const. art. VIII, § 1. The Indiana Department of

Education operates two special schools—the Indiana School for the Blind and Visually Impaired
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and the Indiana School for the Deaf, id. art. IX, § 1—as well as 1,769 public schools?! across the
state as of 2022. All these schools receive federal funds and are thus Title IX recipients. Both
Tennessee’s and Indiana’s special schools maintain sex-separated sports teams for multiple sports.
Additionally, Tennessee’s special schools maintain separate bathroom and locker-room facilities
for males and females.

192.  Kentucky’s General Assembly, likewise, has a constitutional obligation to “pro-
vide for an efficient system of common schools throughout the State.” Ky. Const. § 183. In Ken-
tucky, there are 1,477 public schools serving primary and secondary school-aged children. Ken-
tucky also operates the Kentucky School for the Blind and the Kentucky School for the Deaf. All
these schools receive federal funds and are thus Title IX recipients.

193.  The Ohio General Assembly is constitutionally obligated to “secure a thorough and
efficient system of common schools throughout the State,” as well as to provide “by law for the
organization, administration and control of the public school system of the state.” Ohio Const. art.
VI, §§ 2-3.

194. The Virginia General Assembly has a constitutional obligation to “provide for a
system of free public elementary and secondary schools for all children of school age throughout
the Commonwealth.” Va. Const. art. VIII, § 1. There are 1,944 public schools serving elementary
and secondary school-aged children in Virginia. Virginia also operates the Virginia School for the

Deaf and the Blind. All these schools receive federal funds and are thus Title IX recipients.

2l Public Education in Indiana, Ballotpedia, https://perma.cc/CGU6-EVPY (last visited
Apr. 18, 2024).
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195. West Virginia has fifty-five school districts as created by the West Virginia legis-
lature. See W. Va. Code § 18-1-3. These school districts “are a part of the educational system of
the state” and are “established in compliance with article 12, section 1, of [West Virginia’s] Con-
stitution.” Krutili v. Bd. of Educ. of Butler Dist., 129 S.E. 486, 487 (W. Va. 1925). All the districts
in West Virginia receive federal funds—administered by the West Virginia Department of Educa-
tion—and are thus subject to Title IX.

196. The special schools in Tennessee, Indiana, Kentucky, and Virginia maintain sex-
separated sports teams for multiple sports. Additionally, Tennessee’s and Virginia’s special
schools maintain separate bathroom and locker-room facilities for males and females.

197. Tennessee is also home to nearly 150 “[l]ocal education agencies”—school dis-
tricts—that Tennessee’s legislature creates or authorizes. Tenn. Code Ann. § 49-1-103. Indiana
has 291 public school districts that the Indiana General Assembly established as of 2022. Of Ken-
tucky’s 171 school districts, 120 are public school districts and 51 are independent districts, which
are run by local municipalities. In Virginia, students are educated within 131 public-school divi-
sions, which are created by the Virginia Board of Education subject to the criteria and conditions
of the General Assembly. See Va. Const. art. VIII, § 5. All of these districts receive federal funds,
administered by their respective States, and are thus subject to Title IX.

198.  Altogether, educational programs and activities funded through the Tennessee De-
partment of Education received an estimated $1.5 billion in federal funds in Fiscal Year 2022-23,
making up approximately 18% of the Tennessee Department’s budget. The Indiana Department

of Education received an estimated $761,425,610 in federal funds in Fiscal Year 2022-23 for
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elementary and secondary level education programs.?> Kentucky received over $617 million dol-
lars in federal funding for primary and secondary level education programs in 2023.%* In the prior
year, federal funds accounted for over 17% of district funding of primary and secondary schools
in Kentucky.?* 1In 2023, the State of Ohio received over $5.2 billion in funding from the U.S.
Department of Education and expects to receive additional funds of equal or greater amount in
future fiscal years.?® Virginia received an estimated $1.48 billion for public school educational
programs and activities in the Fiscal Year 2022, making federal funds an estimated 15.5% of the
total estimated annual budget. The West Virginia Department of Education received an estimated
$731,500,000 in federal funds in Fiscal Year 2022-23, making up approximately 26.63% of the
West Virginia Department’s budget.

199. Public and special schools in the Plaintiff States use such federal funds to provide
supplemental educational support and materials to students, offer non-academic support for stu-
dents, provide professional learning opportunities for teachers, offer technology for student use,
and for other purposes. Losing these funds would require these schools to eliminate certain ser-
vices or seek new funding for them—and there is no guarantee that any other funding could be
found to cover the lost funding.

200. Tennessee’s legislature also “establish[es] and support[s] . . . postsecondary educa-

tional institutions, including public institutions of higher learning.” Tenn. Const. art. 11, § 12.

22 See U.S. Dep’t of Educ., Fiscal Years 2023-2025 State Tables for the U.S. Dep 't of Educ.
(Mar. 15, 2024), https://perma.cc/753G-GG3H; see also https://perma.cc/92PL-8§VKD.

2 1d.
24 Ky. Dep’t of Educ., School Report Card (2022), https://perma.cc/VIGR-57YP.

25 See supra note 22.
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Tennessee currently has fifty-one public institutions of higher learning. Public higher education
institutions in Tennessee received an estimated $4.2 million in federal funds administered by the
U.S. Department of Education in Fiscal Year 2022-23, subjecting them to Title IX.

201. In Indiana, the Indiana General Assembly has established seven public institutions
of higher education. See generally Ind. Code § 21-19 et. seq. Public higher education institutions
in Indiana received an estimated $622,469,030 in federal funds in Fiscal Year 2022-23, subjecting
them to Title IX.%¢

202. There are forty-two postsecondary institutions in Kentucky. Twenty-four are pub-
lic institutions, including sixteen community and technical schools. All postsecondary institutions
in Kentucky are subject to Title IX as recipients of federal funds. For example, each postsecondary
institution receives Pell Grants.?” In 2023, Kentucky postsecondary institutions received over
$423 million in Pell Grant funds.?® For the 2024-2025 school year, Kentucky’s community and
technical schools anticipate receiving over $294 million in federal funds, while the four-year pub-
lic postsecondary institutions expect to receive over $936 million in federal funds.?

203. The Commonwealth of Virginia has fifteen public four-year institutions of higher
education, twenty-four public two-year institutions of higher education, five regional higher edu-

cation centers, and one public/private medical school. Public higher education institutions in

26 See supra note 22.

27 See, e.g., U.S. Dep’t of Educ., Distrib. of Fed. Pell Grant Program Funds by Instit.,
2017-18 Award Year (last modified Feb. 26, 2020), https://perma.cc/73LX-535V.

28 See supra note 22.

29 See An Act relating to appropriations, 24 RS HB 6/VO in Part, https://perma.cc/RQT2-
ZMO9X (last visited Apr. 29, 2024).
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Virginia received over $2 billion in federal funds in the federal Fiscal Year 2022-23, subjecting
them to Title IX.

204. West Virginia’s legislature has established at least twenty public institutions of
higher learning. W. Va. Code § 18B-2A-1(b). Annually, public higher education institutions in
West Virginia receive hundreds of millions of dollars in federal funds, subjecting them to Title IX.

205. These postsecondary institutions use federal funds for many purposes, including
student loans, student grant aid, research and service, veterans’ affairs, and funding historically
black colleges and universities. Losing Title IX funds would require those institutions to eliminate
certain educational services or seek new funding. Additionally, students who rely on federal funds
to attend those institutions might have their education interrupted, resulting in disenrollment or
abandonment of a degree or other program.

206. By acombination of law and policy, Tennessee public higher-education institutions

29 <

that offer intercollegiate or intramural athletic teams or sports for “females,” “women,” or “girls”
may not allow students of the male sex, as identified by a student’s original birth certificate or
other evidence, to participate on those teams or in those sports. Tenn. Code Ann. § 49-7-180;
TSSAA Handbook. A similar law exists in other Plaintiff States. See Ind. Code § 20-33-13-4; W.
Va. Code § 18-2-25d. Under Kentucky law, public and private postsecondary education institu-
tions that are members of a national intercollegiate athletic association must “designate all inter-
collegiate and intramural athletic teams, activities, sports, and events” as “Men’s,” “Women’s,” or
“Coed.” Ky. Rev. Stat. § 164.2813(1). Institutions are required to prohibit a male from competing

in any “intercollegiate or intramural athletic team, activity, sport or event designated as

‘women’s.”” Id. Eligibility to participate—as well as to use an athletic facility designated for the
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exclusive use of a single sex—is determined by the student’s sex at birth. Ky. Rev. Stat.
§ 164.2813(2).

207. Plaintiff States thus face a credible threat that the Department of Education will
enforce the Final Rule against them and terminate federal assistance to noncomplying state entities.
See 20 U.S.C. § 1682; c¢f. 89 Fed. Reg. 33,543 (amended § 106.6(b)) (“clarify[ing]” that Title IX
regulations preempt “any State or local law” conflicting with them).

208.  Third, Plaintiff States would be unable to enforce a number of their own laws with-
out coming into conflict with the Final Rule. For example, in many cases, Plaintiff States’ educa-
tional institutions that offer male-female sports would be forced to choose between complying
with the State’s statutes and existing rules and complying with the Final Rule’s prohibition on
gender-identity discrimination. See, e.g., Tenn. Code Ann. § 49-6-310(a) (providing that “[a] stu-
dent’s gender for purposes of participation in a public middle school or high school interscholastic
athletic activity or event must be determined by the student’s sex at the time of the student’s
birth”); TSSAA Handbook (providing for boys and girls teams); Tenn. Code Ann. § 49-7-180
(similar for public higher-education institutions); see also Ind. Code § 20-33-13-4 (providing that
“[a] male, based on a student’s biological sex at birth in accordance with the student’s genetics
and reproductive biology, may not participate on an athletic team or sport designated under this
section as being a female, women’s, or girls’ athletic team or sport”); Ky. Rev. Stat.
§ 156.070(2)(g)(3) (“An athletic activity or sport designated as ‘girls’ for students in grade six (6)
through twelve (12) shall not be open to members of the male sex.”); Ky. Rev. Stat.
§ 164.2813(1)(b) (prohibiting a male from competing in any team, activity, or event designated as

29,429

“‘women’s’” at a postsecondary institution).
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209. Moreover, unlike the Final Rule, Tennessee law does not require any educational
institution to allow students to access bathrooms and facilities “consistent with their gender iden-
tity” and provides that public schools may not accommodate a student’s desire for greater privacy
in multiple-occupancy facilities by allowing access to a restroom or changing facility that is des-
ignated for use by members of the opposite sex, as determined by immutable biological sex, while
members of the opposite sex are present or could be present. Compare 89 Fed. Reg. at 33,816,
33,818-20, with, Tennessee Accommodations for All Children Act, Tenn. Code Ann. § 49-2-801
et seq.; see also Tenn. Code Ann. §§ 49-2-802(2), (4) (incorporating Tenn. Code Ann. § 1-3-
105(c)), -803(a). Given that Tennessee gives public school students, teachers, and employees a
private right of action for monetary damages against a school that “intentionally allow[s] a member
of the opposite sex to enter [a] multi-occupancy restroom or changing facility while other persons
were present,” Tenn. Code Ann. § 49-2-805(a), Tennessee schools would also face potential lia-
bility arising from compliance with the Final Rule’s mandate that students be allowed to use facil-
ities associated with their gender identity.

210. InKentucky, it is clear that educational institutions will be asked to choose between
following the Final Rule and state law. Kentucky Revised Statutes § 158.189 requires local boards
of education to adopt policies that do “not allow students to use restrooms, locker rooms, or shower
rooms that are reserved for students of a different biological sex.” Interscholastic athletics for
students in grades six through twelve must be designated as “Boys,” “Girls,” or “Coed,” and the
sex of a student for the purpose of determining eligibility to participate must be determined by the
student’s sex at the time of birth. Ky. Rev. Stat. § 156.070(2)(g). Additionally, athletic activities

or sports designated as “Girls” “shall not be open to members of the male sex.” Ky. Rev. Stat. §
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156.070(2)(g)(3). The language of these statutes leaves no room for Kentucky schools to allow
access to bathrooms or locker rooms inconsistent with the student’s sex.

211. Similarly, West Virginia would be unable to enforce many of its own laws without
conflicting with the Final Rule’s prohibition on gender-identity discrimination. For instance, West
Virginia law provides that “[a]thletic teams or sports designated for females, women, or girls shall
not be open to students of the male sex where selection for such teams is based upon competitive
skill or the activity involved is a contact sport.” W. Va. Code § 18-2-25d(c)(2). This separation
applies to “teams or sports that are sponsored by any public secondary school or a state institution
of higher education.” Id. § (c)(1). And sex-based sports teams have been part of West Virginia’s
public education system for at least 30 years. See, e.g., W. Va. Code R. § 127-2-3(3.8) (stating
that “[s]chools may sponsor separate teams for members of each sex where selection for such
teams is based upon competitive skill”’). Further, when a student is “aggrieved by a violation” of
the law separating male and female sports, West Virginia law creates a private cause of action for
“injunctive relief and actual damages.” W. Va. Code § 18-2-25d(d)(1). So West Virginia schools
would face potential liability under this provision from being forced to comply with the Final Rule.

212.  The Final Rule would also preempt Ohio laws governing athletics, see 87 Fed. Reg.
at 41,404, causing irreparable harm to the State of Ohio’s sovereign lawmaking authority. The
Ohio Revised Code provides that “[e]ach school that participates in athletic competitions or events
administered by an organization that regulates interscholastic athletic conferences or events shall
designate ... [s]eparate teams for participants of the female sex within female sports divisions”
and that “[n]o school, interscholastic conference, or organization that regulates interscholastic ath-
letics shall knowingly permit individuals of the male sex to participate on athletic teams or in

athletic competitions designated only for the female sex.” Ohio Rev. Code § 3313.5320(A), (B).
65



Case: 2:24-cv-00072-DLB-CJS Doc #: 1 Filed: 04/30/24 Page: 66 of 83 - Page ID#: 66

And Ohio law similarly requires that “[e]ach state institution of higher education or private college
that is a member of the national collegiate athletics association, the national association of inter-
collegiate athletics or the national junior college association shall designate ... [s]eparate teams
for participants of the female sex within female sports divisions” and that “[n]o state institution
or private college . . . shall knowingly allow individuals of the male sex to participate on athletic
teams or in athletic competitions designated for only participants of the female sex.” Id.
§ 3345.562(B), (C).

213. Similarly, the Final Rule’s prohibition of harassment based on gender identity could
conflict with Plaintiff States’ protections of student and faculty speech. Even before finalizing the
Final Rule, the Biden Department, like the Obama Department before it, used Title IX investiga-
tions to promulgate its view of “faculty misgendering” as evidence of a “hostile environment based
on sex” in violation of Title IX.*® And beyond such enforcement actions, educational institutions
face the threat of private suit for violations of Title IX. See Davis, 526 U.S. at 642-43, 650.

214. By contrast, Tennessee law provides that public school teachers and employees are
not “[r]equired to use a student’s preferred pronoun when referring to the student if the preferred
pronoun is not consistent with the student’s biological sex.” Tenn Code Ann. § 49-6-5102(b); see

also id. § 49-7-2405 (protecting speech in higher education institutions). Indeed, Tennessee law

30 Department of Education, U.S. Department of Education’s Office for Civil Rights An-
nounces Resolution of Sex-Based Harassment Investigation of Taft College in California (Oct. 19,
2023), https://perma.cc/47U8-VP2N (finding a faculty comment that a student’s physical appear-
ance was not “feminine enough,” an administrator’s exclusion of the student in addressing female
students as “ladies,” and “almost daily . . . faculty misgendering” created a hostile environment);
see also, e.g., Department of Education, U.S. Department of Education’s Office for Civil Rights
Resolves Sex-Based Harassment Investigation in Rhinelander School District in Wisconsin (July
6, 2023), https://perma.cc/79G5-F9T6 (categorizing teachers’ use of “incorrect pronouns” as an
allegation of harassment).
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requires that a student “shall be enrolled in the name that appears on the student’s certificate of
live birth” and “shall be known by that lawful name in all facets of school records, report cards,
student testing and any school activities.” Id. § 49-6-5106. Tennessee law also provides students
a right to “[e]xpress religious viewpoints in a public school,” id. § 49-6-2904, including those that
reject the separation of “biological sex” and “gender.”

215. Similarly, in Indiana, the law protects the religious viewpoints of students and their
parents, including those that reject the separation of “biological sex” and “gender.” See Ind. Code
§ 20-33-12-2 (providing that “[a] public school shall treat a student’s voluntary expression of a
religious viewpoint, if any, on an otherwise permissible subject in the same manner the public
school treats a student’s voluntary expression of a secular or other viewpoint on an otherwise per-
missible subject and may not discriminate against the student based on a religious viewpoint ex-
pressed by the student on an otherwise permissible subject”).

216. Kentucky law prohibits the Board of Education and the Kentucky Department of
Education from requiring or recommending policies for the use of pronouns that do not align with
the student’s sex as determined at birth. Ky. Rev. Stat. § 158.191(5)(b). Additionally, local school
districts cannot require school personnel or students to use pronouns inconsistent with a student’s
sex. Id. § 158.191(5)(c).

217.  Further, the Constitution of Virginia protects the free-exercise and free-speech
rights of Virginia citizens. In Viaming v. West Point School Board, the Supreme Court of Virginia
held that a teacher who was terminated by a school board for refusing to violate his religious beliefs
by using a transgender student’s preferred pronouns stated a legally viable free-exercise claim
under the Constitution of Virginia. 895 S.E.2d 705, 724 (Va. 2023). Similarly, the teacher stated

a legally viable “compelled speech” claim under the Constitution of Virginia. See id. at 743.
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218.  Asthe court held in Tennessee v. U.S. Department of Education, States have a “sov-
ereign interest[] in enforcing their duly enacted state laws.” 615 F. Supp.3d at 841. In light of the
conflict between Plaintiff States’ laws and the Final Rule, Plaintiffs “will continue to face substan-
tial pressure” to disregard their own laws “in order to avoid material legal consequences.” Ten-
nessee, 615 F. Supp. 3d at 841; ¢f. LaShonda, 526 U.S. at 657-58 (Kennedy, J., dissenting)
(“[M]any school districts, desperate to avoid Title IX peer harassment suits, will adopt whatever
federal code of student conduct and discipline the Department of Education sees fit to impose on
them.”). And any time ““a State is [prevented] from effectuating statutes enacted by representatives
ofits people,” it suffers irreparable harm. Thompson v. DeWine, 976 F.3d 610, 619 (6th Cir. 2020);
see also Tennessee, 615 F. Supp. 3d at 841 (collecting cases).

219.  And fourth, the Final Rule would force individual citizens of Plaintiff States to en-
dure a variety of irreversible harms. To name just a few: Students of both sexes would experience
violations of their bodily privacy by students of a different sex. Cf. Fortner v. Thomas, 983 F.2d
1024, 1030 (11th Cir. 1993) (recognizing that “most people have ‘a special sense of privacy in
their genitals, and involuntary exposure of them in the presence of people of the other sex may be

299

especially demeaning and humiliating’” (citation omitted)) (collecting cases); Skinner v. Ry. Labor
Execs.” Ass’n, 489 U.S. 602, 626 (1989) (“[E]xecretory function[s are] traditionally shielded by
great privacy.”). In an effort to avoid such harm, schools might be forced to expend limited tax-
payer resources on updating restrooms and other facilities to ensure student privacy. The risk of
“inappropriate sexual behavior” toward other students would be heightened too. Cf. Doe v. Metro.
Gov'’t of Nashville & Davidson Cnty., 35 F.4th 459, 464 (6th Cir. 2022) (addressing allegations of

students taking advantage of semi-private school spaces, including bathrooms, to engage in “un-

welcome sexual contact”).
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220. Female athletes, for their part, would face unfair competition from physiologically
superior competitors, would lose games, awards, and even championships to males, and would be
exposed to a higher risk of injury. See IWF Report at 41-50; see also supra 49 53-60. Scholarships
awarded to women would likely decrease as a result—and thereby, educational opportunity for
women would decrease. And depending on the Rule’s effective date in a particular State, schools
could be forced to adopt new policies in the middle of the school year, creating potential disrup-
tions to student learning and long-term learning losses.?! Judicial relief would avert these harms.

CLAIMS FOR RELIEF

CLAIM I
Violation of APA, 5 U.S.C. § 706(2)(A), (C)
Agency Action Not in Accordance with Law and in Excess of Statutory Authority

221.  All allegations above are incorporated herein by reference.

222.  The Department of Education is a federal agency within the meaning of the APA.

223. The Final Rule is “final agency action,” 5 U.S.C. § 704, because it was published
in the Federal Register following notice-and-comment rulemaking. See 89 Fed. Reg. 33,474 (Apr.
29,2024). The Final Rule is the “‘consummation’ of the agency’s decisionmaking process.” Jama
v. Dep’t of Homeland Sec., 760 F.3d 490, 495 (6th Cir. 2014) (quoting Bennett v. Spear, 520 U.S.
154,178 (1997)). And “legal consequences will flow” from the Final Rule, see id. at 496 (quoting
Bennett, 520 U.S. at 178), because Plaintiff States’ schools must now comply with the Rule or else

risk their federal education funding and potential liability under Title IX’s private right of action,

31 Cf. Denise-Marie Ordway, When Schools shut down: How education interruptions can
hurt student achievement, The Journalist’s Resource (Aug. 28, 2021), https://perma.cc/VBM9-
BVS5L (collecting research).
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see, e.g., S.C. v. Metro. Gov’t of Nashville, 86 F.4th 707, 710 (6th Cir. 2023) (affirming damages
award in private Title IX suit).

224. Plaintiff States lack another adequate remedy in court, and no rule requires that they
appeal to a superior agency authority before seeking judicial review. 5 U.S.C. § 704.

225. The APA requires courts to set aside and vacate agency action that is “not in ac-
cordance with law” or “in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right.” 5 U.S.C. § 706(2)(A), (C); Sierra Club v. EPA, 60 F.4th 1008, 1021 (6th Cir.
2023) (“Reviewing courts certainly have the power to vacate an agency action they find unlaw-
ful.”); Long Island Power Auth. v. FERC, 27 F.4th 705, 717 (D.C. Cir. 2022) (“Vacatur is the
normal remedy under the APA, which provides that a reviewing court ‘shall ... set aside’ unlawful
agency action.” (quoting 5 U.S.C. § 706(2)).

226. The Department’s redefinition of sex discrimination is unlawful because it contra-
venes Title [X’s text and the meaning of the Department’s own regulations.

227.  First, the “‘traditional tools’ of statutory interpretation” confirm that the Depart-
ment’s interpretation is “contrary to the clear meaning of” Title IX itself. Arangure v. Whitaker,
911 F.3d 333, 336 (6th Cir. 2018) (quoting Chevron USA, Inc. v. Nat. Res. Def. Council, Inc., 467
U.S. 837, 843 n.9 (1984)). Congress expressly limited Title IX’s coverage to discrimination “on
the basis of sex,” and the ordinary public meaning of “sex” at the time of Title IX’s enactment
unambiguously excludes consideration of a person’s gender identity. See Adams, 57 F.4th at 812,
815. And Bostock, which assumed that “sex” “refer[ed] only to biological distinctions between
male and female” and held merely that Title VII bars hiring and firing based on sexual orientation
and transgender status, does not require a different reading. See id. at 813-14 (quoting Bostock,

590 U.S. at 655); see also Bostock, 590 U.S. at 681. Indeed, this Circuit has repeatedly recognized
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that Bostock’s “reasoning applies only to Title VIL.” L.W., 83 F.4th at 484 (collecting cases); cf.
id. at 480-81 (holding that laws barring a girl’s access to testosterone to treat gender dysphoria,
but not a boy’s for other purposes, do not discriminate based on sex). The Department nonetheless
reads Title IX’s unambiguous prohibition on “sex-based” discrimination to cover action that con-
flicts with an individual’s gender identity. And it says this gender-identity mandate applies to
private bathrooms and shower facilities, among other spaces, despite the statute’s clear provision
for “living facilities” to be separated between the sexes. See 20 U.S.C. § 1686; see Adams, 57
F.4th at 815 (equating “bathrooms” with “living facilities™).

228.  “[A]n agency may not rewrite clear statutory terms to suit its own sense of how the
statute should operate.” Util. Air Reg. Grp. v. EPA, 573 U.S. 302, 328 (2014). Because the De-
partment’s interpretation contravenes Title IX’s plain meaning, it exceeds the Department’s lawful
authority to “effectuate” Title IX’s provisions. 20 U.S.C. § 1682; see also Util. Air, 573 U.S. 302,
327-28,334; 5 U.S.C. § 706(2). This Court should adopt the reasoning of several courts that have
invalidated similar readings of Title IX on this basis. See supra 9 4 (collecting cases).

229. Alternatively, even if “sex” as used in Title IX were an ambiguous term, the De-
partment’s interpretation would not be entitled to Chevron deference. For one, the Department’s
reading falls outside the range of reasonable interpretations of the statutory text because it purports
to resolve a policy issue of major political significance without clear congressional authority, see
West Virginia v. EPA, 597 U.S. 697, 721-25 (2022), and fails to “construe[ ‘on the basis of sex’]
to avoid serious constitutional doubts,” Brawner v. Scott Cnty., 14 F.4th 585, 592 n.2 (6th Cir.
2021) (quoting FCC v. Fox Tel. Stations, Inc., 556 U.S. 502, 516 (2009)); see also infra Claim II.
For another, the Department has read Title IX to impose a new federal-funding condition in an

area in which States ‘“historically have been sovereign”—the education field. United States v.
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Lopez, 514 U.S. 549, 564 (1995). In such areas, “it is insufficient merely that an agency reasonably
liquidated ambiguities in the relevant statute”; rather, “Congress itself must have spoken with a
‘clear voice.”” Kentucky v. Yellen, 54 F.4th 325, 354 (6th Cir. 2022) (quoting Pennhurst State Sch.
& Hosp. v. Halderman, 451 U.S. 1, 17 (1981)).

230. To the extent Chevron would permit the Department’s interpretation, that decision
should be reconsidered. Cf. Loper Bright Enters. v. Raimondo, No. 22-451 (U.S. argued Jan. 17,
2024) (presenting question “[w]hether the Court should overrule Chevron).

231.  Second, the Department’s reading of Title IX violates the “elemental principle of
administrative law that agencies are bound to follow their own regulations.” Meister v. U.S. Dep 't
of Agric., 623 F.3d 363, 371 (6th Cir. 2010). Here, the Department has chosen to leave the 1975
regulations—allowing sex-separated ‘“toilet, locker room, and shower facilities,” among other
things—on the books unchanged. See 89 Fed. Reg. at 33,816, 33,819, 33,820 (discussing 34
C.F.R. §§ 106.33-.34); supra 99 148-51. But these regulations expressly contemplate and permit
schools’ dividing certain areas based on students’ sex, not other characteristics like gender identity.
The Department’s gender-identity mandate thus conflicts with these regulations by rendering their
core sex-based distinctions “meaningless.” Adams, 57 F.4th at 813.

232.  Because the Department’s interpretation of Title IX conflicts with the statutory text
and operative regulations, it is not entitled to deference and exceeds the Department’s legal au-
thority to implement Title IX. The Final Rule therefore should be declared unlawful, “set aside,”
and vacated. See 5 U.S.C. § 706(2).

CLAIM II

Violation of APA, 5 U.S.C. § 706(2)(A), (B)
Agency Action Contrary to the U.S. Constitution

233.  All allegations above are incorporated herein by reference.
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234. The APA requires courts to set aside and vacate agency action that is “contrary to
constitutional right, power, privilege, or immunity.” 5 U.S.C. § 706(2)(B); see also id.
§ 706(2)(A); Sierra Club, 60 F.4th at 1021; Long Island Power Auth., 27 F.4th at 717.

235.  The Final Rule is unconstitutional—and thus violates the APA—in multiple ways.

236.  First, if Title IX means what the Department says in the Final Rule, then Title IX’s
prohibition on sex discrimination transgresses the Spending Clause several times over. See U.S.
Const. art. I, § 8, cl. 1.

237.  “[L]egislation enacted pursuant to the spending power is much in the nature of a
contract: in return for federal funds, the States agree to comply with federally imposed conditions.”
Adams, 57 F.4th at 815 (quoting Pennhurst, 451 U.S. at 17). That framework means that “if Con-
gress intends to impose a condition on the grant of federal moneys [under its Spending Clause
authority], it must do so unambiguously.” Id. (quoting Pennhurst,451 U.S. at 17). As this Circuit
has directed, this Spending Clause “clear-statement rule” applies with particular force when a fed-
eral-funding condition “encroache[s] upon a traditional state power,” such as the regulation of
education. Yellen, 54 F.4th at 354 (quoting SWANCC v. U.S. Army Corps of Eng’rs, 531 U.S. 159,
173 (2001)); see also Lopez, 514 U.S. at 564.

238.  All agree that Congress passed Title IX “pursuant to its authority under the Spend-
ing Clause.” Adams, 57 F.4th at 815. So, the Department can enforce the Final Rule’s reading of
Title IX against the States only if that reading is unambiguously directed by Title [X’s text. Id. at
815-16. As the Eleventh Circuit correctly held in Adams, the Department’s position does not clear
that high hurdle. /d. at 816. At best, the text is ambiguous, and ambiguous statutes cannot support

new duties on the part of Spending Clause recipients. Id. at 815-16; accord Yellen, 54 F.4th at 354
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(“Congress itself must have spoken with a ‘clear voice’” to satisfy the Spending Clause’s clear-
statement rule (quoting Pennhurst, 451 U.S. at 17)).

239.  The Final Rule also runs afoul of other Spending Clause limits. To start, given that
Plaintiff States’ non-compliance would threaten immense sums in federal monies distributed to
State educational institutions—including some $1.5 billion to Tennessee alone—the Rule uncon-
stitutionally leaves Plaintiff States with “no real option but to acquiesce” to the Department’s in-
terpretation, Nat’l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 577-78, 580-82 (2012) (opinion
of Roberts, C.J., joined by Breyer & Kagan, JJ.). Second, the Final Rule impermissibly conditions
federal funding on States’ and school recipients’ taking unconstitutional actions against faculty
and students for engaging in protected expression. See South Dakota v. Dole, 483 U.S. 203, 210-
11 (1987); infra 9 242-44. Finally, extending Title IX’s protections to individuals based on gen-
der identity alone is not related, as it must be, to the statute’s purpose of remedying past discrimi-
nation against women and promoting equal opportunity for women in education. See South Da-
kota, 483 U.S. at 207-08; supra 99 38-49. For these additional reasons, the Final Rule unlawfully
exceeds Congress’s Spending-Clause power.

240.  Second, to the extent the Department asserts authority to define new “discrimina-
tory practices” that violate Title IX exclusively “through [its] regulations,” 89 Fed. Reg. at 33,517,
33,560, that position would transgress “the Constitution’s rule vesting federal legislative power in
Congress,” not agencies acting by “pen-and-phone regulations.” West Virginia, 597 U.S. 737,753
(Gorsuch, J., concurring). Reading “sex’ as a term capacious enough to encompass a controversial
gender-identity mandate, among other novelties, would shift “unfettered” lawmaking power to the
Department in a manner the nondelegation doctrine does not tolerate. See Tiger Lily, LLC v. U. S.

Dep’t of Hous. & Urban Dev., 5 F.4th 666, 672 (6th Cir. 2021).
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241. Third, the Final Rule violates the First and Fourteenth Amendments to the U.S.
Constitution. See U.S. Const. amends. I, XIV.

242.  To the extent the Biden Administration acts consistently with prior enforcement
practice, see supra 99 81-82, 213 & note 30, and interprets the Final Rule to compel school admin-
istrators and faculty to use gender-identity-based pronouns for a student, the Final Rule would
violate the First Amendment. Cf. Davis, 526 U.S. at 642-43, 650 (recognizing that a school’s Title
IX liability extends to sexual harassment of a student by teachers and peers). The First Amendment
protects at least the rights of professors at public universities to decline to use pronouns incon-
sistent with the student’s sex when teaching. See Meriwether, 992 F.3d at 498-500, 505. And
disciplining a professor or other member of an educational community for failing to follow a
school pronoun policy can violate the Free Exercise Clause. Id. at 512, 514. Either way, such an
interpretation of the Final Rule would flout the First Amendment.

243.  The Final Rule’s expansive definition of “hostile environment harassment” creates
further First Amendment problems. 89 Fed. Reg. at 33,493, 33,884. Under the Final Rule, this
concept covers all expression—even personal speech made in online forums off campus—that
might “reasonably” be deemed “unwelcome” and that is so “severe” as to “limit” students’ educa-
tional participation based on their sex. [Id. at 33,535, 33,562, 33,884 (amending 34 C.F.R.
§ 106.02). But the Department then defines sex-based harassment to include harassment based on
characteristics extending far beyond sex, including various ‘“sex characteristics” and “gender iden-
tity.” Id. at 33,756, 33,886 (34 C.F.R. §§ 106.02, .10). This broad framework inhibits First
Amendment rights by chilling, or risking liability over, students’ expression on deeply held views

regarding significant moral and political issues.
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244.  Additionally, by requiring school administrators to “respond promptly and effec-
tively” to accommodate a student’s stated gender identity, 89 Fed. Reg. at 33,533, 33,888 (amend-
ing § 106.444(a)); see also supra | 112, 163-64, the Final Rule trespasses on the “substantive and
procedural protection[s]” our Constitution extends to cover the right of parents to “[]bring [up]”
their children as they deem fit. Smith v. Org. of Foster Fams. for Equal. & Reform, 431 U.S. 816,
842 (1977); M.L.B. v. S.L.J., 519 U.S. 102, 116 (1996) (citing Meyer v. Nebraska, 262 U.S. 390
(1923)). The Final Rule’s statement that schools should defer to parental wishes about whether
“to make a complaint” about or how “to address” sex discrimination is no answer. 89 Fed. Reg.
at 33,821-22. That language does not purport to excuse schools from following the Final Rule’s
directive that sex discrimination encompasses gender-identity preferences, or otherwise state that
parental opposition requires excepting students from Title IX’s new reach.

245. Because the Final Rule is unconstitutional in the ways discussed above, it should
be declared unlawful, “set aside,” and vacated. 5 U.S.C. § 706(2).

CLAIM II1

Violation of APA, 5 U.S.C. § 706(2)(A)
Arbitrary and Capricious Agency Action

246.  All allegations above are incorporated herein by reference.

247. Federal law prohibits agency actions, findings, and conclusions that are “arbitrary,
capricious,” or “an abuse of discretion.” 5 U.S.C. § 706(2)(A).

248. A federal agency acts in an “arbitrary and capricious” manner when it (1) “has re-
lied on factors which Congress has not intended it to consider”; (2) “entirely fail[s] to consider an
important aspect of the [regulatory] problem”; (3) “offer[s] an explanation for” its conduct “that

runs counter to the evidence before” it; or (4) reaches a determination that “is so implausible ... it
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could not be ascribed to a difference in view or ... agency expertise.” Motor Vehicle Mfrs. Ass’n
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

249. In adopting the Final Rule over commenters’ widespread opposition and decades
of contrary practice, the Department has acted arbitrarily and capriciously.

250.  First, the Department fails to offer a “reasoned explanation” for the Final Rule’s
departure from the historic understanding of the meaning of Title IX’s prohibition on “sex” dis-
crimination, which regulations have codified since 1975 (see supra 49 69-74). Encino Motorcars,
LLCv. Navarro, 579 U.S. 211, 222 (2016). The Final Rule retreats from the reality-blinking state-
ment that the Department “does not have a ‘long-standing construction’ of the term ‘sex’ in Title
IX to mean ‘biological sex.”” 87 Fed. Reg. at 41,537. Instead, citing Bostock, the Final Rule
claims that the Department’s interpretation is entirely consistent with reading “sex’ to mean “bio-
logical sex.” 89 Fed. Reg. at 33,802, 33,805.

251.  Bostock, though, disclaimed that its reasoning ‘“address[ed] bathrooms, locker
rooms ... or anything else of the kind.” Tennessee, 615 F. Supp. 3d at 817 (quoting Bostock, 590
U.S. at 681). Further, as the Sixth Circuit has held, “the rule in Bostock extends no further than
Title VIL.” Pelchav. MW Bancorp., Inc., 988 F.3d 318, 324 (6th Cir. 2021). By definition, Bostock
thus cannot excuse the inconsistency between the Department’s longstanding view that enforcing
sex-separation in spaces like bathrooms, locker rooms, and shower facilities is not sex discrimina-
tion, on the one hand, and its new rule deeming such policies actionable Title IX discrimination,
on the other.

252.  Such “[u]nexplained inconsistency in agency policy is a reason for holding [the
Department’s] interpretation to be an arbitrary and capricious change.” Encino Motorcars, 579

U.S. at 222 (cleaned up). Indeed, the Department’s internally conflicting analysis suggests that
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the Final Rule’s Bostock-based justifications for redrawing Title IX reflect “contrived reasons”
offered to support a predetermined result: Effectuating President Biden’s day-one directive to find
new federal authority for adopting “prohibitions on sex discrimination on the basis of gender iden-
tity or sexual orientation.” Exec. Order No. 13,988, 86 Fed. Reg. at 7,023 (capitalization altered);
Dep’t of Com. v. New York, 139 S. Ct. 2551, 2575-76 (2019).

253.  Second and relatedly, the Department fails to “engage in ‘reasoned decisionmak-
ing.”” Michigan v. EPA, 576 U.S. 743, 750 (2015) (quoting Allentown Mack Sales & Serv., Inc.
v. NLRB, 522 U.S. 359, 374 (1998)). This APA requirement means agencies cannot rest on “state-
ments contradict[ing] earlier responses.” Del. Dep’t of Nat. Res. & Envtl. Control v. EPA, 785
F.3d 1, 16 (D.C. Cir. 2015).

254. Yet the Department’s stated reasoning offers “self-contradictory ... logic” in
spades. Id. at 16 (citation omitted). The Department points to Congress’s allowing sex-separation
in “living facilities” and 20 U.S.C. § 1681(1)-(9)’s exceptions as justification for omitting such
facilities and programs from its gender-identity mandate. 89 Fed. Reg. at 33,816, 33,818-19. But
the Department arbitrarily declines to extend the same treatment to bathrooms, toilets, and show-
ers, which its regulations likewise permit to be separated based on sex. Supra 99 148-49. Nor can
the Department identify a rational basis for allowing school activities and programs associated
with Girls and Boys State to restrict participation based on sex, see § 1686(a)(7), yet requiring the
participation of boys identifying as girls in sex-ed classes for girls. Nor can it explain why its
“longstanding athletics regulations” support continuing to allow some (unspecified) enforcement
of sex-separate sports, 89 Fed. Reg. at 33,817, but the equally longstanding regulations governing

bathrooms and locker rooms do not. Nor can the Department defend its assertion that consistently
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enforcing sex-separation policies based on persons’ “physical differences” violates Title IX, since
such differences underlie Title IX’s entire statutory and regulatory scheme. Id. at 33,819.

255.  Third, the Department failed to adequately “consider and respond to significant
comments received during the period for public comment” on the Final Rule. Perez v. Mortg.
Bankers Ass’n, 575 U.S. 92, 96 (2015). Commenters raised a raft of concerns about the constitu-
tional defects and compliance challenges attending the Final Rule’s approach. But in response to
many, the Final Rule offers only a “handful of conclusory sentences” and “unexplained inconsist-
encies.” Gresham v. Azar, 950 F.3d 93, 103 (D.C. Cir. 2020), vacated as moot, 142 S. Ct. 1665
(Mem.) (2022); Dist. Hosp. Partners, L.P. v. Burwell, 786 F.3d 46, 59 (D.C. Cir. 2015). “Nodding
to concerns raised by commenters only to dismiss them in a conclusory manner is not the hallmark
of reasoned decisionmaking.” Gresham, 950 F.3d at 103.

256. Examples of the Department’s flawed approach abound. The Final Rule claims
“nothing in the[] regulations” conflicts with the First Amendment. E.g., 89 Fed. Reg. at 33,500,
33,507, 33,535, 33,819. Yetitrelies on Title VII EEOC harassment guidance that implicates free-
speech rights on its face. Supra 49 180-81. The Final Rule defers consideration of constitutional
concerns to future “technical assistance” documents, id. at 33,822, and enforcement actions, id. at
33,512, saying it can only address “specific examples” with future facts, id. at 33,509, 33,512. Yet
elsewhere the Final Rule references examples provided for “illustrative purposes.” Id.; supra
9 162. Regardless, promising to address future chaos does not adequately address the Final Rule’s
here-and-now legal problems. See Bloomberg L.P. v. SEC, 45 F.4th 462, 476-77 (D.C. Cir. 2022).

257.  Fourth, the Department “entirely fail[s] to consider [certain] important aspect[s] of
the problem” or address relevant evidence that “runs counter” to its cost-benefit determination.

State Farm, 463 U.S. at 43. The Department altogether ignores States’ practical concerns about
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authenticating gender identity, and likewise sidesteps commenters’ objections that the Final Rule
endangers privacy and safety interests. See supra ] 168-70. The Department rejects the view
that the Final Rule will “lessen[] the force of Title IX’s protections against discrimination that
limits educational opportunities for girls and women,” 89 Fed. Reg. at 33,808, ignoring the evi-
dence that men identifying as women have already taken such opportunities from women, see
supra 9 172. The Department fails to consider evidence of the biological differences between men
and women that have long justified sex-separated facilities, certain sex-separated classes, and sex-
separated sports. See supra 9§ 13. And the Department downplays the grave compliance challenges
with structuring school operations based on internal notions of gender identity that are subjective
and subject to change. Tennessee Programs-and-Facilities Comment at 8-9.

258. For any and all of the preceding reasons, the Secretary’s promulgation of the Final
Rule was “arbitrary [and] capricious” and an “abuse of [agency] discretion,” and the Rule should
therefore be declared unlawful, “set aside,” and vacated. 5 U.S.C. § 706(2).

CLAIM IV

Relief under the Declaratory Judgment Act, 28 U.S.C. § 2201, and 5 U.S.C. § 706
Claim for Declaratory Judgment Against Defendants

259.  All allegations above are incorporated herein by reference.

260. The Declaratory Judgment Act provides that “[i]n a case of actual controversy
within its jurisdiction ... any court of the United States, upon the filing of an appropriate pleading,
may declare the rights and other legal relations of any interested party seeking such declaration.”
28 U.S.C. § 2201(a).

261. This case presents an actual controversy. The Final Rule operates on recipients of
Title IX funds directly, meaning its requirements affect their legal rights. Moreover, the imminent

enforcement of the Department’s Final Rule threatens to force state recipients of Title IX funding
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to choose between violating State Plaintiffs’ laws and abandoning consistent policies or losing
their Title IX funding—funding that amounts to many billions annually.

262. The controversy involves questions of federal law and thus arises in this Court’s
jurisdiction. Venue is proper, as the Commonwealth of Kentucky resides in this District.

263. Through this Complaint, the Plaintiff States have filed an appropriate pleading to
have their rights declared. The Court can resolve this controversy by declaring that Plaintiffs have
a right to Title IX funding notwithstanding state policies and legal directives that students partici-
pate in covered education programs and activities based on their sex, not gender identity.

PRAYER FOR RELIEF

An actual controversy exists between the parties that entitles Plaintiff States to declaratory

and injunctive relief. Plaintiff States request that this Court:

a) Enter a stay of the Final Rule’s effective date under 5 U.S.C. § 705 and a prelimi-
nary injunction enjoining Defendants, and any other agency or employee of the
United States, from enforcing or implementing the portions of the Final Rule that
violate Title IX, the APA, and the U.S. Constitution;

b) Enter a judgment declaring, pursuant to 28 U.S.C. § 2201 and 5 U.S.C. § 706, that
(1) the Final Rule’s interpretation of Title IX is unlawful; (ii) that the Final Rule is
arbitrary and capricious; and (iii) that the Plaintiff States, their political subdivi-
sions, and their resident institutions may continue receiving Title IX funding not-
withstanding any failure to adhere to the Final Rule’s unlawful requirements;

C) Set aside and vacate the Final Rule on the basis that it violates Title IX, the APA,

and the U.S. Constitution, pursuant to 5 U.S.C. § 706;

81



Case: 2:24-cv-00072-DLB-CJS Doc #: 1 Filed: 04/30/24 Page: 82 of 83 - Page ID#: 82

d) Permanently enjoin Defendants from withholding Title IX funding from Plaintiff

States, their political subdivisions, and resident institutions for refusing to comply

with the Final Rule’s unlawful requirements; and

e) Grant any and all other relief the Court deems just and proper.
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U.S. Dep’t of Educ., Nondiscrimination on the Basis of Sex in Education Programs or
Activities Receiving Federal Financial Assistance, 89 Fed. Reg. 33,474 (Apr. 29, 2024).
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DEPARTMENT OF EDUCATION

34 CFR Part 106
[Docket ID ED-2021-OCR-0166]
RIN 1870-AA16

Nondiscrimination on the Basis of Sex
in Education Programs or Activities
Receiving Federal Financial
Assistance

AGENCY: Office for Civil Rights,
Department of Education.
ACTION: Final rule.

SUMMARY: The U.S. Department of
Education (Department) amends the
regulations implementing Title IX of the
Education Amendments of 1972 (Title
IX). The purpose of these amendments
is to better align the Title IX regulatory
requirements with Title IX’s
nondiscrimination mandate. These
amendments clarify the scope and
application of Title IX and the
obligations of recipients of Federal
financial assistance from the
Department, including elementary
schools, secondary schools,
postsecondary institutions, and other
recipients (referred to below as
“recipients” or “schools”) to provide an
educational environment free from
discrimination on the basis of sex,
including through responding to
incidents of sex discrimination. These
final regulations will enable all
recipients to meet their obligations to
comply with Title IX while providing
them with appropriate discretion and
flexibility to account for variations in
school size, student populations, and
administrative structures.
DATES: These final regulations are
effective August 1, 2024.
FOR FURTHER INFORMATION CONTACT:
Randolph Wills, U.S. Department of
Education, 400 Maryland Avenue SW,
Fifth Floor, Washington, DC 20202.
Telephone: (917) 284—-1982. Email:
randolph.wills@ed.gov. If you are deaf,
hard of hearing, or have a speech
disability and wish to access
telecommunications relay services,
please dial 7-1-1.
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8. Section 106.2 Definition of “Relevant”
9. Section 106.2 Definition of “Remedies”
10. Section 106.2 Definition of
“Respondent”’
11. Section 106.2 Definition of “Student
With a Disability”
12. Section 106.2 Definition of “Title IX”
D. Other Definitions (definitions that the
Department did not propose to amend)
1. Section 106.2 Definition of “Employee”
2. Section 106.2 Definition of “Federal
Financial Assistance”
3. Section 106.2 Definition of ‘“Program or
Activity”
Section 106.2 Definition of “Recipient”
Section 106.2 Definition of “Student”
Adding a definition of “Party”
Adding a definition of “Sex
Discrimination”
Application
Section 106.11 Application
. The Effect of Other Requirements and
Preservation of Rights
. Section 106.6(e) Effect of Section 444 of
General Education Provisions Act
(GEPA)/Family Educational Rights and
Privacy Act (FERPA) and Directed
Question 1
. Section 106.6(g) Exercise of Rights by
Parents, Guardians, or Other Authorized
Legal Representatives
3. Section 106.6(b) Preemptive Effect
Recipient’s Obligation to Operate Its
Education Program or Activity Free From
Sex Discrimination
A. Administrative Requirements
1. Section 106.8(a) Designation of a Title IX
Coordinator
. Section 106.8(b) and (c)
Nondiscrimination Policy, Grievance
Procedures, and Notice of
Nondiscrimination
. Section 106.8(d) Training
4. Section 106.8(e) Students with
Disabilities
Section 106.8(f) Recordkeeping
. Action by a Recipient to Operate Its
Education Program or Activity Free From
Sex Discrimination
Section 106.44(a) General
Section 106.44(b) Monitoring for Barriers
. Section 106.44(c) Notification
Requirements
4. Sections 106.2 and 106.44(d)
“Confidential employee” requirements
and definition
. Section 106.44(e) Public Awareness
Events
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6. Section 106.44(f) Title IX Coordinator
Requirements
7. Sections 106.44(g) and 106.2 Supportive
Measures and Definition of “Supportive
Measures”
8. Section 106.44(h) Emergency Removal
9. Section 106.44(i) Administrative Leave
10. Section 106.44(j) Prohibited
Disclosures of Personally Identifiable
Information
11. Section 106.44(k) Informal Resolution
Process
C. Framework for Grievance Procedures for
Complaints of Sex Discrimination
. General Support
. Due Process Generally
. Administrative Burdens
. Bifurcation of Sex-Based Harassment
Complaints Between Students and
Employees at a Postsecondary Institution
Ability to Respond to Threats, Promptly
Impose Discipline, or Address Sex
Discrimination
Grievance Procedures Appearing as
Quasi-Judicial Proceedings
7. Consistency with Other Civil Rights
Laws that OCR Enforces
8. Elementary Schools and Secondary
Schools
9. Employees
10. Section 106.45 Grievance Procedures
for the Prompt and Equitable Resolution
of Complaints of Sex Discrimination
11. Section 106.46 Grievance Procedures
for the Prompt and Equitable Resolution
of Complaints of Sex-Based Harassment
Involving a Student Complainant or
Student Respondent at Postsecondary
Institutions
D. Grievance Procedures for the Prompt
and Equitable Resolution of Complaints
of Sex Discrimination (Section 106.45)
. Section 106.45(a)(1) and Section
106.46(a)
. Section 106.45(a)(2) Who Can Make
Complaint
. Section 106.45(b)(1) Treat Complainants
and Respondents Equitably
4. Section 106.45(b)(2) Conflicts of Interest
or Bias
. Section 106.45(b)(3) Presumption That
the Respondent Is Not Responsible for
the Alleged Sex Discrimination Until a
Determination Is Made at the Conclusion
of the Grievance Procedures
. Sections 106.45(b)(4) and 106.46(e)(5)
Timeframes
. Section 106.45(b)(5) Reasonable
Limitations on Sharing of Information
. Section 106.45(b)(6) Objective
Evaluation of All Relevant Evidence and
106.45(b)(7) Exclusion of Impermissible
Evidence
9. Section 106.45(b)(8) Procedures that
Apply to Some, but Not All, Complaints
10. Section 106.45(c) Notice of Allegations
11. Section 106.45(d) Dismissal of a
Complaint
12. Section 106.45(e) Consolidation of
Complaints
13. Section 106.45(f) Complaint
Investigations
14. Section 106.45(f)(1) Investigative
Burden on Recipients
15. Section 106.45(f)(2) Opportunity To
Present Witnesses and Other Evidence
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that Are Relevant and Not Otherwise
Impermissible

16. Section 106.45(f)(3) Review and
Determination of Relevant Evidence

17. Section 106.45(f)(4) Access to the
Relevant and Not Otherwise
Impermissible Evidence

18. Section 106.45(g) Evaluating
Allegations and Assessing Credibility

19. Section 106.45(h)(1) Standard of Proof
and Directed Question 4

20. Section 106.45(h)(2) Notification of
Determination Whether Sex
Discrimination Occurred

21. Section 106.45(h)(3) Remedies to a
Complainant and Other Appropriate
Prompt and Effective Steps

22. Section 106.45(h)(4) Comply With This
Section Before Imposition of
Disciplinary Sanctions

23. Section 106.45(h)(5) Prohibition on
Discipline Based Solely on
Determination

24. Section 106.45(i) Appeals

25. Section 106.45(j) Additional Provisions

26. Section 106.45(1) Range of Supportive
Measures and Disciplinary Sanctions
and Remedies

E. Grievance Procedures for the Prompt
and Equitable Resolution of Complaints
of Sex-Based Harassment Involving a
Student Complainant or Student
Respondent at Postsecondary Institutions

1. Section 106.46(b) Student-Employees

2. Section 106.46(c) Written Notice of
Allegations

3. Section 106.46(d) Dismissal of a
Complaint

4. Section 106.46(e)(1) Notice in Advance
of Meetings

5. Section 106.46(e)(2) Role of Advisor

6. Section 106.46(e)(3) Other Persons
Present at Proceedings

7. Section 106.46(e)(4) Expert Witnesses

8. Section 106.46(e)(5) Timeframes

9. Section 106.46(e)(6) Access to Relevant
and Not Otherwise Impermissible
Evidence

10. Section 106.46(f) Evaluating
Allegations and Assessing Credibility

11. Section 106.46(g) Live Hearings

12. Section 106.46(h) Determination
Whether Sex-Based Harassment
Occurred

13. Section 106.46(i) Appeals

14. Section 106.46(j) Informal Resolution

F. Assistant Secretary Review

1. Section 106.47 Assistant Secretary
Review

III. Pregnancy and Parental Status

A. Revised Definitions

1. Section 106.2 Definition of “Pregnancy
or Related Conditions”

2. Section 106.2 Definition of “Parental
Status”

B. Admissions

1. Section 106.21(c) Parental, Family, or
Marital Status; Pregnancy or Related
Conditions

C. Discrimination Based on a Student’s
Parental, Family, or Marital Status, or
Pregnancy or Related Conditions

1. Section 106.40 Parental, Family, or
Marital Status; Pregnancy or Related
Conditions; and Section 106.40(a) Status
Generally

no

. Section 106.40(b)(1) Pregnancy or
Related Conditions—Nondiscrimination
. Section 106.40(b)(2) Pregnancy or
Related Conditions—Responsibility to
Provide Title IX Coordinator Contact and
Other Information
4. Section 106.40(b)(3) Pregnancy or
Related Conditions—Specific Actions To
Prevent Discrimination and Ensure Equal
Access
. Section 106.40(b)(3)(i) Pregnancy or
Related Conditions—Responsibility to
Provide Information About Recipient
Obligations
6. Section 106.40(b)(3)(ii) Pregnancy or
Related Conditions—Reasonable
Modifications
7. Sections 106.40(b)(1) and
106.40(b)(3)(iii) Pregnancy or Related
Conditions—Voluntary Access to
Separate and Comparable Portion of
Program or Activity
8. Section 106.40(b)(3)(iv) Pregnancy or
Related Conditions—Voluntary Leaves of
Absence
9. Section 106.40(b)(3)(v) Pregnancy or
Related Conditions—Lactation Space
10. Section 106.40(b)(3)(vi) Pregnancy or
Related Conditions—Limitation on
Supporting Documentation
11. Section 106.40(b)(4) Pregnancy or
Related Conditions—Comparable
Treatment to Other Temporary Medical
Conditions
12. Section 106.40(b)(5) Pregnancy or
Related Conditions—Certification To
Participate
D. Discrimination Based on an Employee’s
Parental, Family, Marital Status,
Pregnancy, or Related Conditions
. Section 106.51(b)(6) Employment—
Granting and Return from Leaves
. Section 106.57 Parental, Family, or
Marital Status; Pregnancy or Related
Conditions
. Section 106.57(a) Parental, Family, or
Marital Status
4. Section 106.57(b) Pregnancy or Related
Conditions
. Section 106.57(c) Comparable Treatment
to Other Temporary Medical Conditions
6. Section 106.57(d) Voluntary Leaves of
Absence
7. Section 106.57(e) Lactation Time and
Space
8. Section 106.60 Pre-Employment
Inquiries
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IV. Title IX’s Coverage of Sex Discrimination

A. Section 106.10 Scope

1. General

2. Authority to Enact Regulations on
Sexual Orientation and Gender Identity
Discrimination

. Reliance on Bostock and Title VII Case

Law

Sexual Orientation and Gender Identity

Discrimination Generally

Gender Identity

Sexual Orientation

Sex Characteristics

Sex Stereotypes

Pregnancy or Related Conditions

10. Menstruation or Related Conditions

B. Section 106.31(a) Education Programs or

Activities—General
1. De Minimis Harm Standard

w

»

©EP NP o

2. Application
. Participation Consistent with Gender
Identity
4. Parental Rights
Intersection with Health Care
Intersection with Individuals’ Religious
Beliefs
7. Appearance Codes
8. Juvenile Justice Facilities
9. Burden on Schools
V. Retaliation
A. Section 106.71 Retaliation
. General Support and Opposition
. Intersection with § 106.45(h)(5)
. Examples of Prohibited Retaliation
. First Amendment
. Requests to Clarify or Modify
. Other Clarifications to Regulatory Text
. Section 106.2 Definition of “Retaliation”
. Protected Activity
. Adverse Action
. Causal Connection
. Other Clarifications to Regulatory Text
C. Section 106.2 Definition of ‘“Peer
Retaliation”
VI. Outdated Regulatory Provisions
A. Section 106.3(c) and (d) Self-Evaluation
B. Sections 106.2(s), 106.16, and 106.17
Transition Plans
C. Section 106.41(d) Adjustment Period
VII. Miscellaneous
A. General Support and Opposition
B. Parental Rights—Generally
C. Religious Exemptions
1. General Support and Opposition
2. Section 106.12(c)
3. Section 106.12(b)
4. Transparency
5. Religious Individuals
6. 34 CFR 75.500(d) and 76.500(d)
D. Rulemaking Process
E. Length of Public Comment Period and
Process for Submitting and Posting
Comments
F. Effective Date and Retroactivity
G. Prevention
H. Tenth Amendment
I. Exceeding Authority
J. Views of Assistant Secretary Lhamon
K. Regulatory Action Not Necessary
L. Need for Long-Lasting, Flexible
Regulations
M. Intersection with Other Laws
N. Family Policymaking Assessment
O. National Origin and Immigration Status
P. Coverage of Employment
Q. Funding for Compliance
R. Technical Assistance
S. Coordination
T. Terminology
U. Discipline of Student Organizations
V. Contractors
W. Data Collection and Climate Surveys
X. OCR Enforcement Practices
Y. Severability
Z. Addressing Other Issues
AA. Comments Outside the Scope of Title
IX
Regulatory Impact Analysis (RIA)
A. Comments on the Department’s Model
and Baseline Assumptions
1. Regulatory Flexibility Act (Small
Business Impacts)
2. Taxpayer Costs
3. Cost Estimate
4. Definition of Sex-Based Harassment
(§106.2)
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5. Nondiscrimination Policy and Grievance
Procedures (§ 106.8)
6. Training Requirements (§ 106.8(d))
7. Recordkeeping (§ 106.8(f))
8. Application of Title IX (§106.11)
9. Duty to Address Sex Discrimination
(§106.44)
10. Title IX Coordinator Obligations: Duty
to Monitor (§ 106.44(b) and (f))
11. Notification Requirements (§ 106.44(c))
12. Provision of Supportive Measures
(§ 106.44(f)-(g))
13. Impartial Review of Supportive
Measures (§ 106.44(g)(4))
14. Grievance Procedures (§§ 106.45 and
106.46)
15. Regulatory Stability and Reliance
Interests
16. Training for Decisionmakers
(§ 106.46(f)(4))
17. Single-Investigator Model
(§106.45(b)(2))
18. Pregnancy or Related Conditions
(§§106.40 and 106.57(e))
19. Scope of Sex Discrimination (§ 106.10)
20. Menstruation or Related Conditions
21. Other
B. Regulatory Impact Analysis (RIA)
1. Need for Regulatory Action
2. Discussion of Costs, Benefits, and
Transfers
3. Benefits of the Final Regulations
4. Costs of the Final Regulations
5. Regulatory Alternatives Considered
6. Accounting Statement
C. Regulatory Flexibility Act (Small
Business Impacts)
1. Introduction
2. Final Regulatory Flexibility Analysis
Executive Order 12250 On Leadership And
Coordination of Nondiscrimination Laws
Paperwork Reduction Act of 1995
Assessment of Educational Impact
Federalism
Accessible Format
Electronic Access to This Document

Effective Date

As detailed more extensively below,
the Department recognizes the practical
necessity of allowing recipients of
Federal financial assistance time to plan
for implementing these final
regulations. Taking into account the
need for the time to plan, as well as
consideration of public comments about
an effective date as explained in the
discussion of Effective Date and
Retroactivity (Section VILF), the
Department has determined that these
final regulations are effective August 1,
2024.

Executive Summary

1. Purpose of This Regulatory Action

Enacted in 1972, Title IX states that
“No person in the United States shall,
on the basis of sex, be excluded from
participation in, be denied the benefits
of, or be subjected to discrimination
under any education program or activity
receiving Federal financial assistance,”
absent certain exceptions. 20 U.S.C.

1681.1 The U.S. Department of
Education (the “Department” or “we”’)
has authority to issue rules effectuating
this prohibition on sex discrimination
consistent with the objectives of the
statute. 20 U.S.C. 1682. The history of
the Title IX regulations is described in
the preamble to the 2020 amendments
to the Title IX regulations. 85 FR 30026,
30028 (May 19, 2020) (hereinafter “the
2020 amendments’’); see also 87 FR
41390, 41393-95 (July 12, 2022). The
2020 amendments specify how a
recipient 2 must respond to sexual
harassment, and the preamble to the
2020 amendments acknowledged that
the regulations issued under the 2020
amendments represented a partial
change from the way the Department
had enforced Title IX with respect to
recipients’ duties to respond to sexual
harassment prior to the 2020
amendments. 85 FR 30068.

Based on an extensive review of the
2020 amendments, information
including stakeholder feedback received
prior to the issuance of the notice of
proposed rulemaking (the “July 2022
NPRM,” 87 FR 41390 (July 12, 2022)),
and consideration of public comments
on the July 2022 NPRM, the Department
has determined that amendments are
required to fully effectuate Title IX’s sex
discrimination prohibition. Even if
these amendments are not strictly
required to effectuate the prohibition,
the Department has, in the exercise of
its discretion, determined that they
further Title IX’s prohibition on sex
discrimination. The Department
therefore issues these final regulations
to provide greater clarity regarding: the
definition of “sex-based harassment’’;
the scope of sex discrimination,
including recipients’ obligations not to
discriminate based on sex stereotypes,
sex characteristics, pregnancy or related
conditions, sexual orientation, and
gender identity; and recipients’
obligations to provide an educational
environment free from discrimination
on the basis of sex. Additionally, these
regulations aim to fulfill Title IX’s
protection for students, teachers, and
other employees in federally funded

1The definition of the term “Federal financial
assistance” under the Department’s Title IX
regulations is not limited to monetary assistance,
but encompasses various types of in-kind
assistance, such as a grant or loan of real or
personal property, or provision of the services of
Federal personnel. See 34 CFR 106.2(g). Throughout
this preamble, terms such as “Federal funding,”
“Federal funds,” and ‘““federally funded” are used
to refer to “Federal financial assistance,” and are
not meant to limit application of the statute or its
implementing regulations to recipients of certain
types of Federal financial assistance.

2Throughout this preamble, “recipient’ is used
to refer to a recipient of Federal financial assistance
from the Department.

elementary schools and secondary
schools and postsecondary institutions
against all forms of sex discrimination,
including sex-based harassment and
sexual violence. The final regulations
will help to ensure that all students
receive appropriate support when they
experience sex discrimination and that
recipients’ procedures for investigating
and resolving complaints of sex
discrimination are fair to all involved.
These final regulations also better
account for the variety of recipients and
education programs or activities covered
by Title IX and provide discretion and
flexibility for recipients to account for
variations in school size, student
populations, and administrative
structures.

These regulations:

¢ Require recipients to adopt
grievance procedures that provide for
fair, prompt, and equitable resolution of
complaints of sex discrimination and to
take other necessary steps to provide an
educational environment free from sex
discrimination;

e Clarify that Title IX’s prohibition on
sex discrimination includes sex-based
harassment in the form of quid pro quo
harassment, hostile environment
harassment, and four specific offenses
(sexual assault, dating violence,
domestic violence, and stalking); and

e Clarify that sex discrimination
includes discrimination on the basis of
sex stereotypes, sex characteristics,
pregnancy or related conditions, sexual
orientation, and gender identity.

2. Summary of the Major Provisions of
This Regulatory Action

With regard to sex-based harassment,
the final regulations:

¢ Define “sex-based harassment” as a
form of sex discrimination that includes
sexual harassment and harassment
based on sex stereotypes, sex
characteristics, pregnancy or related
conditions, sexual orientation, or gender
identity, that is quid pro quo
harassment, hostile environment
harassment, or one of four specific
offenses referenced in the Jeanne Clery
Disclosure of Campus Security Policy
and Campus Crimes Statistics Act
(“Clery Act”) as amended by the
Violence Against Women
Reauthorization Act of 2013;

e Provide and clarify definitions of
various terms related to a recipient’s
obligations to address sex
discrimination, including sex-based
harassment;

¢ (Clarify a recipient’s required
response to sex discrimination,
including sex-based harassment, in its
education program or activity;
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e Strengthen a recipient’s obligations
to provide prompt and equitable
grievance procedures and to take other
necessary steps when it receives a
complaint of sex discrimination,
including sex-based harassment; and

e Provide for additional requirements
in grievance procedures at
postsecondary institutions for
complaints of sex-based harassment
involving a student complainant (a
student who is alleged to have been
subjected to conduct that could
constitute sex discrimination) or student
respondent (a student who is alleged to
have violated the recipient’s prohibition
on sex discrimination).

With regard to discrimination against
individuals who are pregnant or
parenting, the final regulations:

¢ Define the terms “pregnancy or
related conditions” and “‘parental
status’’;

e Clarify the prohibition on
discrimination against students and
applicants for admission and employees
or applicants for employment on the
basis of current, potential, or past
pregnancy or related conditions; and

¢ Clarify a recipient’s obligations to
students and employees who are
pregnant or experiencing pregnancy-
related conditions.

In addition, the final regulations:

e Clarify and streamline
administrative requirements with
respect to designating a Title IX
Coordinator, disseminating a
nondiscrimination notice, adopting
grievance procedures, and maintaining
records;

e Specify that a recipient must train
a range of relevant persons on the
recipient’s obligations under Title IX;

o Clarify that, except as permitted by
certain provisions of Title IX or the
regulations, a recipient must not carry
out any otherwise permissible different
treatment or separation on the basis of
sex in a way that would cause more
than de minimis harm, including by
adopting a policy or engaging in a
practice that prevents a person from
participating in an education program or
activity consistent with their gender
identity; and

e Clarify a recipient’s obligation to
address retaliation.

Timing, Comments, and Changes

On July 12, 2022, the Department
published the July 2022 NPRM in the
Federal Register to amend regulations
implementing Title IX. 87 FR 41390.

The Department invited the public to
comment on all aspects of the proposed
regulations, as well as the Regulatory
Impact Analysis. The July 2022 NPRM
also included several directed

questions. 87 FR 41544. Comments in
response to directed questions are
addressed in this preamble in
connection with the relevant regulatory
section.

In response to our invitation in the
July 2022 NPRM, we received more than
240,000 comments on the proposed
regulations. The final regulations
contain changes from the July 2022
NPRM, and these changes are fully
explained throughout the discussion in
this preamble. We discuss substantive
issues raised in the comments under
topical headings, and by the sections of
the final regulations to which they
pertain, including an analysis of the
public comments and changes in the
final regulations since the publication of
the July 2022 NPRM. Generally, we do
not address technical and other minor
changes (such as renumbering
paragraphs, adding a word, or
typographical errors).

Throughout this preamble, the
Department refers to Title IX of the
Education Amendments of 1972, 20
U.S.C. 1681, 1682, 1683, 1685, 1686,
1687, 1688, 1689, as amended, as “Title
IX,” to the Individuals with Disabilities
Education Act, 20 U.S.C. 1400 et seq., as
the “IDEA,” to Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C.
701 et seq., as “‘Section 504,” to the
Americans with Disabilities Act, 42
U.S.C. 12101 et seq., as the “ADA,” to
Title VI of the Civil Rights Act of 1964,
42 U.S.C. 2000d et seq., as “Title VL,”
to Title VII of the Civil Rights Act of
1964, 42 U.S.C. 2000¢€ et seq., as “Title
VIIL,” to section 444 of the General
Education Provisions Act (GEPA), 20
U.S.C. 1232g, which is commonly
referred to as the Family Educational
Rights and Privacy Act of 1974, as
“FERPA,” to the Health Insurance
Portability and Accountability Act of
1996, 42 U.S.C. 1320d et seq., as
“HIPAA,” to the Jeanne Clery
Disclosure of Campus Security Policy
and Campus Crime Statistics Act, 20
U.S.C. 1092(f), as the “Clery Act,” to the
Violence Against Women
Reauthorization Act of 2013, Public Law
113—4 (codified as amended throughout
the U.S. code), as “VAWA 2013,” and
to the Violence Against Women Act
Reauthorization Act of 2022, Public Law
117-103 (codified as amended
throughout the U.S. Code), as “VAWA
2022.” In 2013, the Clery Act was
amended by VAWA 2013. See Public
Law 113—4. In 2014, the Department
amended the Clery Act regulations at 34
CFR 668.46 to implement the statutory
changes to the Clery Act made by
VAWA 2013. See 79 FR 62752 (Oct. 20,
2014). The regulations took effect on
July 1, 2015. Throughout this preamble,

references to the Clery Act mean the
Clery Act as amended by VAWA 2013.

These final regulations interpret the
Title IX statute consistent with the
Department’s authority under 20 U.S.C.
1682. Throughout the preamble, we
refer to “‘this part,” meaning 34 CFR
part 106. These regulations’ prohibitions
on sex discrimination are coextensive
with the statute, and any use of “and
this part” or “or this part” should be
construed consistent with the fact that
the final regulations interpret the
statute. The Department has revised the
regulatory text to clarify, as appropriate.

Throughout the preamble, the
Department references statistics, data,
research, and studies that commenters
provided in response to the July 2022
NPRM. The Department’s reference to
these items, however, does not
necessarily speak to their accuracy. The
preamble also breaks up its discussion
in several places as “Comments,”
“Discussion,” and “Changes.” This
structure is for readability, and the
omission of a reference to a comment in
the “Comments” section does not mean
that a significant, relevant comment is
not addressed in the “Discussion”
section.

The final regulations define and apply
the terms “party,” “complainant,” and
“respondent.” In this preamble,
“complainant” generally means a
person who is alleged to have been
subjected to conduct that could
constitute sex discrimination,
“respondent” means a person who is
alleged to have violated the recipient’s
prohibition on sex discrimination, and
“party’”’ means a complainant or a
respondent. See § 106.2. References in
this preamble to a party, complainant,
respondent, or other individual with
respect to exercise of rights under Title
IX should be understood to include
situations in which a parent, guardian,
or other authorized legal representative
exercises a legal right to act on behalf of
the individual. See § 106.6(g).

Many commenters referenced the
impact of sex discrimination or the
proposed regulations on individuals
who belong to, or identify with, certain
demographic groups, and used a variety
of acronyms and phrases to describe
such individuals. For consistency,
throughout this preamble we generally
use the term “LGBTQI+” to refer to
people who are lesbian, gay, bisexual,
transgender, queer, questioning,
asexual, intersex, nonbinary, or describe
their sex characteristics, sexual
orientation, or gender identity in
another similar way. When referring to
some outside resources or past
Department of Education, Office for
Civil Rights (OCR) guidance documents,
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this preamble also uses variations of the
LGBTQI+ acronym to track the content
of those documents, as appropriate.

In response to commenters who asked
for clarification as to whether the
definitions in § 106.2 apply to a term in
a specific regulatory provision, some of
the regulatory provisions specifically
refer to a term ‘“‘as defined in § 106.2”
to provide additional clarity.
Notwithstanding these points of
additional clarification in certain
regulatory provisions, the definitions in
§106.2 apply to the entirety of 34 CFR
part 106. For consistency, references in
this preamble are to the provisions as
numbered in the final, and not the
proposed, regulations. Citations to “34
CFR 106.” are citations to the
Department’s preexisting regulations
and not these final regulations.

Analysis of Comments and Changes

An analysis of the public comments
and changes in the final regulations
since the publication of the July 2022
NPRM follows.

I. Provisions of General Applicability
A. Personal Stories

Numerous commenters shared
personal stories with the Department.
These comments have been organized
into three categories, and the discussion
of all of these comments follows.

1. Experiences Relating to Title IX
Grievance Procedures

Comments: Numerous commenters
shared with the Department experiences
they have had as complainants or
respondents, people supporting
complainants or respondents, or persons
or institutions involved in Title IX
grievance procedures.

Relating to complainants, such
personal experiences included the
following:

e A wide variety of people from many
backgrounds and identities shared their
stories as individuals who experienced
sexual harassment and assault, whether
or not the incident became the subject
of a Title IX complaint. A number of
personal stories generally recounted
sexual harassment and assault incidents
impacting undergraduate and graduate
students and university faculty at public
and private postsecondary institutions.

e Other commenters shared stories as
individuals who knew complainants
and witnessed the sexual harassment
and assault, its aftermath, and the Title
IX grievance procedures. These
commenters included family members,
friends and peers of the complainants,
student advocates, faculty and
administrators, and individuals

participating in the Title IX grievance
procedures.

¢ Commenters described sexual
harassment and assault by a wide
variety of individuals. These included
classmates, professors and faculty,
student athletes, intimate partners and
ex-partners, friends, and stalkers.

e Commenters described sexual
harassment and assault, their decision
to engage with the Title IX grievance
procedures, and their experience with
sexual harassment and assault from
prior to and after Title IX was enacted,
prior to and after the U.S. Dep’t of
Educ., Office for Civil Rights, Dear
Colleague Letter: Sexual Violence (Apr.
4, 2011) (rescinded in 2017) (2011 Dear
Colleague Letter on Sexual Violence);
U.S. Dep’t of Educ., Office for Civil
Rights, Questions and Answers on Title
IX and Sexual Violence (Apr. 29, 2014)
(rescinded in 2017) (2014 Q&A on
Sexual Violence), https://www2.ed.gov/
about/offices/list/ocr/letters/colleague-
201104.pdf; and U.S. Dep’t of Educ.,
Office for Civil Rights, Questions and
Answers on Campus Sexual Misconduct
(Sept. 2017) (rescinded in 2020) (2017
Q&A on Campus Sexual Misconduct),
and prior to and after the 2020
amendments, https://www2.ed.gov/
about/offices/list/ocr/docs/qa-title-ix-
201709.pdf.

e The Department received comments
from individuals who described a range
of traumatic incidents, including
inappropriate and harassing behaviors,
unwanted touching, stalking, incidents
of rape or attempted rape, and longer-
term emotionally and sexually coercive
or intimidating interactions.

e The Department received comments
from individuals who did not report
their experiences for various reasons,
including because they feared that no
one would believe them, did not know
whom to report to or the process for
reporting, felt frustrated by a lack of
response, or did not want to relive the
experience.

e The Department received comments
from individuals about the many
detrimental effects that sexual
harassment and assault can have on
complainants. Individuals described the
physical, emotional, and mental impacts
of sexual harassment and assault,
including feeling afraid to attend their
postsecondary institution and suffering
mental health symptoms such as post-
traumatic stress disorder (PTSD) and
suicidality. Individuals also described
the educational impacts of sexual
harassment and assault, including the
inability to complete class assignments,
dropping classes, changing majors or
leaving areas of study, transferring
schools, or leaving school altogether.

¢ The Department received comments
from complainants who, following the
Title IX grievance procedures, felt that
recipients did not hold respondents
accountable, or who were reprimanded
or faced repercussions for openly
discussing their experiences and
naming the respondents.

e The Department also received
stories from individuals about the
dynamics of sexual assault and
harassment in which individuals in
positions of authority, including
professors, faculty, or staff, repeatedly
harassed or assaulted individuals,
sometimes with the recipient’s
knowledge, and without meaningful
action by the recipient to prevent
continued abuse or conduct
investigations into wrongdoing.

e The Department received numerous
comments from complainants who
shared their views that the current Title
IX system and its implementation by
recipients is not protecting individuals
from sexual harassment and assault or
delivering justice for complainants and
is instead perpetuating the harm.
Commenters shared that they: had been
failed by the system by being forced to
relive their trauma through the Title IX
grievance procedures, while being
offered few protections; had faced a lack
of resources for student complainants;
and had encountered widespread
systemic shortcomings and institutional
negligence. Commenters stated that, in
their experience, the Title IX grievance
procedures put complainants in danger,
disrupted their education, and allowed
recipients to ignore their concerns,
rather than work with complainants to
address campus safety issues.

e The Department received comments
from complainants about the
importance of Title IX in investigating
complaints of sexual assault and
providing relief that may not be
available in the criminal justice system,
but who said the 2020 amendments
failed them. Some commenters shared
that the 2020 amendments fail to protect
complainants because they require
cross-examination for postsecondary
institutions, the process can be very
lengthy, and other factors, such as the
definition of sexual harassment, make it
harder for complainants to come
forward. Other commenters shared that
the Title IX grievance procedures allow
for separately tracked investigations into
the same individual, without
complainants’ knowledge, making it
more difficult to show an individual’s
pattern of misconduct.

e The Department also received
comments from complainants specific to
how their schools handled the Title IX
grievance procedures. Complainants
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shared their experiences on interactions
with Title IX offices that, they felt, were
mismanaged, left them feeling alienated
and silenced, and further harmed their
ability to access their educational
opportunities. The Department received
comments about Title IX offices that did
not inform complainants about available
resources, interviewed complainants in
an inappropriate manner, and pushed
complainants toward informal
resolutions, despite their stated wish to
pursue a formal hearing. Some
commenters shared that student and
staff efforts to improve the Title IX
grievance procedures on campus and
enhance complainant resources were
rebuffed by administrators. Some
commenters shared that because of their
school’s handling of their Title IX
investigation, they no longer felt safe or
welcome in higher education and had
either dropped out of college or changed
their plans for graduate education or
careers in academia.

e The Department received comments
from complainants from student
populations who already face challenges
to their education, or face
discrimination on campus, and about
the specific burdens faced by those
populations. Commenters who
experience certain mental illnesses
shared their particular susceptibility to
coercive behaviors by their assailants,
both during and after their assaults, and
how their existing medical conditions
made it harder both to be taken
seriously by investigators and to recover
enough to successfully engage in their
educational experience. Other
commenters, complainants who identify
as LGBTQI+, shared that their Title IX
investigators and school administrators
did not take their complaints seriously
and that the entire experience made
them want to leave school.

Relating to respondents, commenters
reported personal experiences that
included the following:

e A variety of people shared their
stories as respondents. Commenters
included respondents who were
postsecondary institution faculty and
students, as well as friends,
acquaintances, and family of
respondents. The personal stories
recounted the impact of Title IX
investigations on the respondents when
they were undergraduate and graduate
students and university faculty at public
and private postsecondary institutions.

e Other commenters shared the
negative consequences that an allegation
of sexual harassment and assault can
have on respondents, whether or not
they are formally disciplined or found
responsible at the conclusion of the
grievance procedures. Commenters

shared how such allegations can
negatively impact someone’s life, leave
them with mental anguish and a
tarnished record, and negatively impact
their educational future and career
opportunities.

e The Department received some
comments from individuals who
expressed concern that the Title IX
grievance procedures were generally
unfair to respondents. Some
commenters were concerned that
investigators in certain Title IX
investigations presume that the
respondent was guilty, no matter the
evidence.

o The Department also received
comments from individuals who
expressed concern that the Title IX
grievance procedures allow for false
accusations. Some commenters shared
that they knew multiple respondents
who were involved in situations in
which the complainants had originally
initiated physical intimacy to start a
relationship and only brought
complaints when that did not
materialize. Others expressed their
views that complainants sometimes do
not tell the truth and make up
accusations to resolve personal
disputes. Others expressed frustration
that what they viewed as normal sexual
exploration was being misconstrued as
sexual assault.

e The Department received comments
from respondents who were forced to
leave postsecondary institution faculty
positions as part of settlements for
investigations that they felt were unfair
and based on misconstrued or fabricated
facts. Commenters who were
respondents said they felt coerced into
signing settlement agreements because
they did not have the emotional or
financial capability to continue to
defend themselves.

2. Experiences Relating to Pregnancy

Comments: Several commenters
shared with the Department experiences
they have had with respect to
pregnancy.

Some commenters shared stories of
students who experienced
discrimination based on pregnancy or
related conditions and lactation. One
commenter shared the experience of
someone who was excluded from school
activities due to pregnancy and was
required to attend a different school
farther away, without transportation.
The commenter noted that if the
proposed regulations had been in place,
the student would have understood her
rights and more could have been done
to protect her right to continue her
education at the original school. One
commenter mentioned a student who

considered quitting school due to lack
of an appropriate lactation space. The
commenter referred to another student
whose school denied lactation breaks
entirely, causing the student to lose her
milk supply. Another commenter shared
a personal experience supporting a high
school student whose academic honors
designation was revoked because of
rumors that she terminated a pregnancy.
Some commenters stated that they were
never informed of their rights as
pregnant and parenting students under
Title IX, including available supports
for the healthcare needs of pregnant
women. Some commenters described
experiences of pregnancy-based
harassment, noting that students who
become pregnant are often subjected to
unwanted sexual attention, shame, and
even punishment. Other commenters
supported strengthened protection for
pregnant employees, sharing
experiences of their own, or of friends
or co-workers who experienced
employment problems, such as a
termination of employment due to
difficulties related to pregnancy.

3. Experiences Relating to Sexual
Orientation and Gender Identity

Comments: The Department received
numerous comments in support of and
in opposition to the July 2022 NPRM’s
clarification of the application of Title
IX’s prohibition on sex discrimination
to discrimination based on sexual
orientation and gender identity.

In support of the clarification that
Title IX prohibits discrimination based
on sexual orientation and gender
identity, commenters shared personal
experiences including the following:

e Commenters from more than 40
States in all regions of the United States
and in communities across the political
spectrum shared their experiences as
members of the LGBTQI+ community,
or as parents, teachers, and friends of
LGBTQI+ individuals. They described
bullying and harassment of students
based on sexual orientation and gender
identity that ranged from single
interactions with peers to systemic
concerns such as constant verbal
harassment, bullying, and threats of
physical violence that are often ignored
or excused by recipients from early
elementary school through graduate
school.

O Some parents expressed concern
that recipients do not understand the
importance of a safe educational
environment. Other parents expressed
gratitude for the life-changing impact
schools that prevent and meaningfully
address incidents of harassment and
bullying have on LGBTQI+ students.
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O Teachers shared their experiences
supporting LGBTQI+ students in
educational environments that do not
support or encourage all students,
which they stated impacts the ability of
LGBTQI+ students to thrive and
academically succeed.

O School counselors shared their
experiences providing academic and
mental health supports to LGBTQI+
students being bullied or experiencing
harassment and discrimination.
Counselors stressed that supportive
adults and educational environments
can save LGBTQI+ students’ lives.

e LGBTQI+ students and their parents
and teachers shared that harassment,
bullying, and threats of physical
violence leave students in constant fear,
cause social anxiety and stress
disorders, and too frequently result in
suicidality. Some students who identify
as LGBTQI+ and as part of a racial or
ethnic minority group or as a student
with a disability discussed feeling
pressure to hide their identity, which
led them to avoid reporting harassment
or discrimination that occurs at school.

e A number of commenters living in
districts or States where local
government has discussed or enacted
bills that limit the rights of LGBTQI+
people, shared how these actions
negatively impact the mental well-being
and academic experience of LGBTQI+
students.

e Many commenters shared
experiences unique to nonbinary and
transgender students.

O Commenters who identified as
nonbinary or transgender shared their
experiences being threatened and
physically attacked and explained the
lasting anxiety and fear that those
experiences cause in addition to the
significant impact such experiences
have on their ability to engage
academically.

O Transgender students shared being
forced to use school facilities that do not
align with their gender identity, feeling
unsafe using the facilities, or not having
access to gender neutral facilities.

O Commenters asserted that a safe
educational environment for nonbinary
and transgender students is a matter of
life or death. Many transgender students
shared that they or their friends had
attempted suicide because of the
discrimination and harassment they had
experienced.

O Transgender students in school
districts that they viewed as supportive
shared the positive impact such schools
have on their social, emotional, and
academic well-being.

In opposition to clarification that Title
IX prohibits discrimination based on
sexual orientation and gender identity,

commenters described personal
experiences including the following:

e Many commenters asked that Title
IX focus only on ensuring cisgender
girls and women have equal access to
education.

© Two grandmothers shared their
memories of being forced to fundraise
for basic sports equipment and being
told not to pursue certain careers
because they were girls.

O Another grandmother who worked
with pregnant and parenting teens
shared her experience witnessing these
students face significant obstacles and
prejudices. Both she and a minister who
has worked with women who have
experienced sex discrimination,
including sexual assault, expressed
concern that the proposed regulations
would, in their view, harm many
cisgender women and their futures.

O Some commenters worried that the
proposed regulations would negatively
impact the developmental progress of
their children.

¢ Some commenters expressed
concern that the proposed regulations
would negatively impact parents and
families.

O Commenters, including
grandparents and parents, shared their
families’ experiences with different
educational environments, and
expressed general concern that the
proposed regulations would, in their
view, interfere in the personal lives of
families.

O Other commenters expressed
concern that the proposed regulations
would diminish the role of parents in
helping children make decisions.

e Some commenters expressed
concern that cisgender students
experience discomfort at school when
they are required to participate in
activities and share facilities with
transgender students.

Discussion: The Department
appreciates the time and effort spent by
commenters who shared their personal
experiences. The Department
thoughtfully and respectfully
considered all of the personal
experiences, including of the many
individuals who: have experienced sex-
based harassment and been
complainants in Title IX grievance
procedures; have been respondents in
Title IX grievance procedures; have
looked to their elementary schools,
secondary schools, and postsecondary
institutions for support following sex-
based harassment and for prompt and
equitable grievance procedures that are
fair to all involved; have experienced
pregnancy or related conditions; have
worked with a parenting student; have
experienced discrimination based on

sexual orientation and gender identity;
have a variety of viewpoints regarding
sexual orientation and gender identity;
and have supported or witnessed other
individuals having such personal
experiences.

Many of the stories shared in the
comments echo and expand upon
themes that the Department heard
through the June 2021 nationwide
virtual public hearing on Title IX (June
2021 Title IX Public Hearing) and in
listening sessions and stakeholder
meetings held in 2021 and 2022. As the
Department explained in the July 2022
NPRM, the overarching goal of the
proposed regulations was to ensure that
NO person experiences sex
discrimination in education programs or
activities that receive Federal financial
assistance. See 87 FR 41396. The
Department prepared the July 2022
NPRM with that goal in mind to assist
recipients in implementing Title IX’s
nondiscrimination mandate fully and
fairly in their educational environments,
including with procedures for
responding to complaints of sex
discrimination that are prompt and
equitable for all participants. See id. As
a result of the robust public comment
process, including from individuals
personally affected by these issues,
these final regulations even better reflect
this goal.

Changes: Specific changes made to
the proposed regulations are described
in the applicable sections of this
preamble.

B. Purpose

1. Section 106.1 Purpose

Comments: One commenter expressed
general support for proposed § 106.1.
Another commenter asked the
Department to consider removing “‘(with
certain exceptions)” from proposed
§106.1 to more forcefully state the
purpose of Title IX. Another commenter
urged the Department not to remove “‘of
the Education Amendments of 1972”
from current § 106.1 because there are
other Federal laws named “Title IX.”

Another commenter objected to the
language in proposed § 106.1 that states
“whether or not such program or
activity is offered or sponsored by an
educational institution as defined in
this part,” arguing that this would cover
conduct outside of the educational
context and exceed the scope of Title IX.

Discussion: The Department declines
the commenter’s suggestion to remove
the reference to Title IX’s exceptions
from § 106.1 because those exceptions
are an important component of the
statute. See 20 U.S.C. 1681(a)(1)—(9).
The Department also declines the
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commenter’s suggestion to use Title IX’s
full name in this section. The term
“Title IX”’ is defined in § 106.2 to
include the original statute and
subsequent amendments, which are also
relevant to Title IX’s purpose. Further,
the risk is low that the public will
confuse a reference to “Title IX” in the
Department’s Title IX regulations with
another Federal law.

The Department disagrees with the
commenter who objected to language in
§106.1 recognizing that Title IX applies
to recipients other than educational
institutions. This language has been in
the purpose section of the regulations
since the regulations were first issued in
1975 and reflects the fact that recipients
that are not educational institutions
(e.g., libraries, hospitals) also offer
education programs and activities, and
those education programs and activities
are covered by Title IX. See 20 U.S.C.
1681(a) (providing that Title IX’s
prohibition on sex discrimination
applies to “any education program or
activity receiving Federal financial
assistance”); 20 U.S.C. 1687 (defining
‘““program or activity” to include “a
department, agency, special purpose
district, or other instrumentality of a
State or a local government”); see also
U.S. Dep’t of Health, Educ., & Welfare,
Final Rule: Nondiscrimination on the
Basis of Sex In Education Programs and
Activities Receiving or Benefiting from
Federal Financial Assistance, 40 FR
24128, 24137 (June 4, 1975).

Changes: None.

C. Definitions?3

1. Section 106.2 Definition of
“Administrative Law Judge”

Comments: Commenters generally
supported the proposed definition of
“administrative law judge” and said it
would aid in consistent and effective
enforcement of Title IX. One commenter
interpreted the proposed definition of
“administrative law judge” to mean that
a hearing is required as part of a
recipient’s grievance procedures under
the proposed regulations.

Discussion: The Department
acknowledges commenters’ support for
the Department’s proposed definition of
“administrative law judge.” The
Department believes one commenter
may have misunderstood the definition
as requiring a hearing for all Title IX
grievance procedures. As explained in

3 Section I.C, “Definitions,”” and Section 1.D,
“Other Definitions,”” do not address all the
definitions in the final regulations because certain
definitions are discussed in other sections. For
example, the definition of “confidential employee”
is discussed in Section II.B as part of a broader
discussion of confidential employee requirements
that includes discussion of § 106.44(d).

the July 2022 NPRM, this revised
definition of “administrative law judge”
specifically refers and applies to a
hearing held under § 106.81, which
pertains to the Department’s efforts to
secure a recipient’s compliance with
Title IX. See 87 FR 41399. A hearing
under § 106.81 is distinct from a hearing
that may be conducted as part of a
recipient’s Title IX grievance procedures
under §§ 106.45 or 106.46, neither of
which requires a live hearing or
participation of an administrative law
judge.

Changes: None.

2. Section 106.2 Definition of
“Complainant”

General Support

Comments: Commenters expressed a
range of perspectives and varied reasons
for supporting the proposed regulations’
broadened definition of “complainant,”
which would permit a complaint by
someone who is not currently a student
or employee as long as that person was
participating or attempting to
participate in a recipient’s education
program or activity at the time of the
alleged discrimination. Some
commenters said that the restrictions of
the 2020 amendments, requiring a
complainant to be participating or
attempting to participate in the
recipient’s education program or
activity at the time of filing a complaint
rather than at the time of the alleged
discrimination, made it more difficult
for recipients to investigate, address,
and stop sexual harassment, and forced
recipients to dismiss Title IX complaints
brought by prospective students, former
students, and former employees who
experienced sexual harassment under
the recipient’s education program or
activity.

Commenters said there is no reason to
exclude people from the protection of
Title IX just because they left the school
where the discrimination allegedly
occurred. Commenters noted a variety of
reasons that cause students to leave a
school before filing a complaint,
including to get mental or emotional
support, to regain a sense of control, for
fear of potential retaliation, for fear of
losing support or recommendations
from academic advisors, or simply
because outside circumstances lead
students to move in and out of
educational programs over time.
Commenters stated that allowing former
students to make a complaint will
encourage more reporting, prevent or
deter future misconduct, and allow
students to obtain closure and
resolution and even return to school if
the complaint is resolved. Commenters

also asserted that the proposed
definition would fill gaps left by the
2020 amendments and ensure schools
are held accountable for their responses
to sexual harassment. Some commenters
appreciated that the proposed definition
of “complainant” did not include the
term “‘victim,” noting that omitting
stigmatizing and harmful words from
the regulations will promote reporting.

One commenter said that delayed
reporting is so common in sexual
assault and other gender-based violence
cases that the requirement to dismiss
complaints from former students has
prevented recipients from addressing
conduct that could affect the campus
environment. One commenter said that
survivors need to feel validated and
cited research finding that 59 percent of
survivors wait to disclose, and usually
disclose after first talking with family or
friends. Commenters relied on multiple
news stories, studies, and court
decisions to illustrate that sexual
harassment can cause individuals to
drop out of school or transfer, and that
the ability to address alleged harassment
is important, both for the individuals
who experience harassment and to
prevent broader harm.

Several commenters generally
supported the proposed definition of
“complainant,” but suggested additional
clarification or modification. One group
of commenters supported the right of
persons to make a complaint as long as
they were participating or attempting to
participate in the recipient’s education
program or activity at the time of the
alleged sex discrimination, but
requested that the Department provide
guidance and clarification regarding
how a recipient should proceed in such
cases, particularly because the
Department proposed eliminating
§106.45(b)(3)(ii) of the 2020
amendments, which allows for the
dismissal of a complaint when “specific
circumstances” prevent the recipient
from gathering evidence sufficient to
reach a determination as to the formal
complaint or allegations therein.
Another commenter recommended that
the Department add language making it
clear that postdoctoral trainees, fellows,
and all other individuals training under
recipient institutions can be
complainants, whether as a student or
an employee.

One commenter suggested that the
Department make this provision
retroactive to the extent possible
because students who leave their
schools prior to the effective date of
these revised regulations should have a
grace period to make a Title IX
complaint under the new regulations.
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Discussion: With respect to a
complaint brought by a former student
or employee who was participating or
attempting to participate in the
recipient’s education program or
activity at the time of the alleged sex
discrimination, the recipient should
proceed just as it would with all other
complaints under the recipient’s
grievance procedures in accordance
with § 106.45, and if applicable
§ 106.46. If, at the time the complaint is
filed, however, the respondent is no
longer participating in the recipient’s
education program or activity or is no
longer employed by the recipient, the
complaint may be dismissed under
§106.45(d)(1)(ii). As explained in the
July 2022 NPRM, the Department
proposed to remove § 106.45(b)(3)(ii)
because the term “specific
circumstances” under which complaints
could be dismissed was vague and
undefined, and the Department
determined that it would be preferable
to revise the dismissal standard to
instead include several defined bases for
discretionary dismissal. 87 FR 41478.

The Department declines to specify in
the final regulations that a postdoctoral
trainee or fellow may be a complainant.
We note, however, that such an
individual could fall into the definition
of complainant as a student, employee,
or other individual participating or
attempting to participate in the
recipient’s education program or
activity, particularly if—as the
commenter suggests—they are training
under a recipient postsecondary
institution at the time of the alleged sex
discrimination.

While the Department understands
commenters’ desire to ensure that
former students who were subjected to
sex discrimination prior to the effective
date of these regulations can still pursue
a complaint, the Department does not
intend the final regulations to be
enforced retroactively, as stated in the
July 2022 NPRM. 87 FR 41398. Under
Federal law, agencies may only issue
regulations with retroactive effect if the
authorizing statute expressly grants
such authority. See 5 U.S.C. 551(4)
(Administrative Procedure Act
provision defining a “rule”” as an agency
action with “future effect’’); see also
Bowen v. Georgetown Univ. Hosp., 488
U.S. 204, 208 (1988) (“[A] statutory
grant of legislative rulemaking authority
will not, as a general matter, be
understood to encompass the power to
promulgate retroactive rules unless that
power is conveyed by Congress in
express terms.”’). Title IX contains no
such express grant of authority. For
more information about retroactivity,

see the discussion of Effective Date and
Retroactivity (Section VILF).

Changes: At the end of paragraph (1)
of the definition of “complainant,” after
“Title IX,” the Department added the
words “or this part” for the reasons
discussed in the Background/
Introduction, Executive Summary
section of this preamble. For the same
reasons, the Department also added ““or
this part” after the reference to Title IX
in paragraph (2). The Department also
has made a minor technical edit by
replacing “when the alleged sex
discrimination occurred” with “at the
time of the alleged sex discrimination”
in final § 106.45 (a)(2)(iv)(B).

General Opposition

Comments: Some commenters
expressed general opposition to the
definition of “complainant” in § 106.2,
including on the grounds that it exceeds
the Department’s authority or does not
align with Title IX and case law.

Some commenters asserted that the
proposed definition of “‘complainant”
was too broad, including because it
applies to all sex discrimination and not
just sexual harassment; because former
students and employees allegedly do
not face barriers to education and thus
fall outside the scope of Title IX; and
because including such individuals
allegedly would allow them to make a
complaint decades after leaving the
institution, including opportunistic
complaints about conduct that was not
prohibited at the time it occurred.
Commenters asserted that a lack of time
limits for complainants would be
burdensome for recipients, parties, and
witnesses, result in complaints that are
difficult to investigate, and likely lead to
a waste of resources, abusive practices,
and unfair or unsatisfactory outcomes
that do not further Title IX’s goal of
addressing sexual harassment in
education programs and activities, due
in part to limitations on remedies a
university can impose after a student is
no longer enrolled. Some commenters
questioned whether volunteers who
experience sex discrimination would be
able to bring a complaint subject to the
grievance procedures and suggested that
may inhibit the ability to recruit
volunteers.

Some commenters anticipated that the
volume of Title IX complaints would
increase because of the proposed
definition of “complainant” together
with other proposed changes, such as
the inclusion of discrimination based on
gender identity as a form of sex
discrimination, the allowance of
allegations that involve off-campus
conduct, the removal of the actual
knowledge standard, and the

requirement that a recipient’s
employees report allegations to the Title
IX Coordinator even when there is no
complainant or the individual who
experiences sex discrimination does not
wish to report it. One commenter
suggested that if the Department is no
longer going to require a complainant to
be engaged in the education program or
activity at the time the complaint is
filed, it should make that requirement
apply only prospectively.

Discussion: As the Supreme Gourt has
recognized, the Department has
regulatory authority under Title IX to
issue regulations that the Department
determines will best effectuate the
purpose of Title IX, and to require
recipients to take administrative action
to effectuate the nondiscrimination
mandate of Title IX. Gebser v. Lago
Vista Indep. Sch. Dist., 524 U.S. 274,
292 (1998). The Department disagrees
that the definition of “‘complainant” is
too broad. As the Department explained
in the July 2022 NPRM, it is appropriate
to apply the same definition of
“complainant” to all forms of sex
discrimination, not just sex-based
harassment. 87 FR 41407—-08. These
final regulations are intended to
effectuate the purpose of Title IX, which
is to eliminate any ““discrimination on
the basis of sex in any education
program or activity receiving Federal
financial assistance’’—not just sex-based
harassment. 34 CFR 106.1; 20 U.S.C.
1681(a); see also 87 FR 41393.
Accordingly, consistent with the
longstanding requirement that a
recipient must have grievance
procedures that provide for the “prompt
and equitable resolution of student and
employee complaints alleging any
action that would be prohibited by’ the
Title IX regulations, 40 FR 24128, the
final regulations also require a recipient
to adopt grievance procedures that
provide for the prompt and equitable
resolution of all complaints of sex
discrimination, not just sexual
harassment, and to take other necessary
steps to provide an educational
environment free from sex
discrimination, see 87 FR 41390. This
requirement will help recipients fully
and fairly implement Title IX’s
nondiscrimination mandate in their
education programs or activities and is
within the Department’s authority to
ensure compliance with the law.

The Department does not agree with
commenters’ contention that former
students or employees fall outside the
scope of Title IX because they no longer
face barriers to participation in the
recipient’s education program or
activity. Title IX protects all “person[s]”
from sex discrimination, 20 U.S.C.
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1681(a)(1), and the relief it affords is not
limited to persons who are presently
experiencing sex discrimination as long
as the discrimination they allegedly
experienced was within the scope of the
statute’s protections at the time it
occurred. This means that former
students and employees may seek relief
under Title IX if they were previously
“excluded from participation in,”
“denied the benefits of,” or “subjected
to discrimination under any education
program or activity receiving Federal
financial assistance.”

Title IX also protects students,
employees, and others who continue
participating in the education program
or activity from sex discrimination that
may persist or may be remedied after
the specific complainant no longer
participates. Limiting a recipient’s
responsibility to address sex
discrimination to those circumstances
in which a complainant continues
participating in the program or activity
fails to ensure that others who continue
to participate benefit from the
nondiscrimination guarantee in Title IX.
As other commenters noted, the revised
definition of “complainant”” could
increase the reporting of sex
discrimination because individuals
struggle with the decision whether to
report an incident at the time it happens
or while they are still a student or
employee, and the Department
maintains that encouraging reporting is
an important factor in ensuring that
recipients can meet their Title IX
nondiscrimination obligations. This
definition of “complainant” is well
within the scope of Title IX because it
will help to ensure that a recipient
operates its education program or
activity free from sex discrimination.

The Department recognizes
commenters’ concerns that the
definition of complainant together with
other aspects of the final regulations,
including new § 106.10 and changes to
§§106.11 and 106.44, will likely result
in an increase in Title IX complaints for
some recipients and possible additional
administrative costs for some recipients.
However, it is the Department’s position
that ensuring a recipient fully addresses
all sex discrimination occurring under
its education program or activity,
consistent with Title IX, is not optional,
is of paramount importance, and
properly accounts for financial costs to
a recipient and for pecuniary and non-
pecuniary costs to students who
experience sex discrimination in a
recipient’s education program or
activity. For more discussion of the
Department’s evaluation of the costs and
burdens of the final regulations, see the
Regulatory Impact Analysis.

The Department has carefully
considered the commenters’ concerns
and disagrees that the change in the
definition of “‘complainant” will invite
new complaints decades after a student
or employee has left a recipient
institution alleging conduct that was not
prohibited at the time it occurred. As
stated in the July 2022 NPRM and in the
discussion of Effective Date and
Retroactivity (Section VILF), the
Department intends the final regulations
to be enforced prospectively and not
retroactively. 87 FR 41398. Therefore, if
an individual who left a recipient
institution makes a complaint
requesting compliance solely with
regulatory requirements that were not in
effect at the time of the alleged conduct,
the recipient would dismiss the
complaint. Independently, a recipient
may dismiss a complaint under
§106.45(d)(1)(ii) if the respondent is not
participating in the education program
or activity and is not employed by the
recipient, or under § 106.45(d)(iv) if the
allegations, even if proven, would not
constitute sex discrimination under
Title IX or this part.

For the reasons discussed here and
above in the section on the Definition of
Complainant: General Support, the
Department also has determined that the
benefits of allowing complaints by
former students and employees who
were subjected to sex discrimination
while participating or attempting to
participate in a recipient’s education
program or activity justifies the
potential risk and investigative
challenges of a complaint filed after
someone leaves a recipient institution.
As noted above, commenters reported
that sex-based harassment can cause
targeted students to drop out of school
or transfer schools to get away from the
discriminatory environment or remove
themselves from a harmful or
threatening situation; others may fear
retaliation and thus not feel comfortable
making a complaint until after they
leave the institution. Commenters also
noted that an employee who
experiences harassment may leave their
job or fear retaliation and refrain from
reporting the harassment until they have
taken a new job. Under such
circumstances, it is important for the
recipient to fulfill its Title IX
obligations: to ensure that students and
employees who want to return can do so
free from sex discrimination; to prevent
further harm and to ensure that a hostile
environment does not persist for the
remaining members of the school’s
community; and to investigate and
properly address allegations of sex

discrimination in its education program
or activity.

Finally, the Department disagrees
with commenters who suggested that
covering volunteers in the definition of
“complainant” will make it more
difficult for recipients to recruit and
retain volunteers. Title IX protects all
“person[s]” from sex discrimination
under a recipient’s education program
or activity, 20 U.S.C. 1681(a), and
ensuring that volunteers can participate
free from sex discrimination should aid
in recruitment and retention of such
resources, not hinder it.

Changes: None.

Participating or Attempting To
Participate

Comments: Some commenters
expressed support for the proposed
definition of “‘complainant,” but asked
the Department to define and provide
examples of certain terms within the
definition, including “attempting to
participate’”” and “participating or
attempting to participate in the
recipient’s education program or
activity.” One commenter suggested that
“applying” would be a clearer term.

Discussion: Whether someone is
participating or attempting to
participate in a recipient’s education
program or activity requires a fact-
specific analysis to be made on a case-
by-case basis. The Department
explained in the July 2022 NPRM that
under the proposed definition of
“complainant,” someone who is not a
student (or person authorized to act on
behalf of a student) or an employee
could still be a complainant if they were
participating or attempting to
participate in the recipient’s education
program or activity as, for example, a
prospective student, or a guest speaker.
87 FR 41408. The participation
requirement was added in the 2020
amendments. It is not meant to limit
who can report sex discrimination or a
recipient’s obligation to respond
promptly—such as by offering
supportive measures and explaining the
process for filing a complaint—but
rather to prevent a recipient from being
legally obligated to initiate its grievance
procedures based on a complaint from
a person having no relationship to the
recipient. 87 FR 41409 (citing preamble
to the 2020 amendments, 85 FR 30138,
30198). The definition of “complainant”
in these final regulations shifts the focus
of the analysis, however, from whether
the participation or attempted
participation occurred at the time the
complaint was filed—as the 2020
amendments require—to the time of the
alleged sex discrimination. See 87 FR
41410. The Department has concluded
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that requiring participation or attempted
participation at the time of the alleged
discrimination is better aligned with
Title IX’s text and its goal of ensuring
that a recipient operates its education
program or activity free from sex
discrimination because it addresses
conduct that would have interfered with
the complainant’s ability to participate
in the recipient’s education program or
activity. As the First Circuit explained
in Doe v. Brown University, 896 F.3d
127, 132 & n.6, 133 (1st Cir. 2018),
complainants are not limited to a
university’s enrolled students; they can
include members of the public who “are
either taking part or trying to take part
of a funding recipient institution’s
educational program or activity”’ when
they attend events such as campus
tours, sporting events, and lectures, as
long as the alleged discrimination
relates to the individual’s participation
or attempted participation in such
program or activity. The participation
requirement is thus consistent with
Federal appellate decisions, including
one handed down since the issuance of
the July 2022 NPRM, holding that the
scope of Title IX’s “no person” and
“subject to discrimination under”
language extends to persons who are not
students or employees but who
experience discriminatory treatment
while participating, or at least
attempting to participate, in a
recipient’s education program or
activity. See Snyder-Hill v. Ohio State
Univ., 48 F.4th 686, 707—09 (6th Cir.
2022) (reversing district court’s
dismissal of Title IX claims by non-
student plaintiffs who were allegedly
subject to sexual abuse while attending
or participating in sporting events,
summer camp, or a tour of the school’s
athletics facilities), reh’g denied, 54
F.4th 963 (6th Cir. 2022), cert. denied,
143 S. Ct. 2659 (2023).

The Department does not agree that
“applying” is a better way to describe
“attempting to participate” because
“applying” is too narrow in scope. Even
someone who is not applying for
admission to a recipient might be
participating or attempting to
participate in its education program or
activity, such as a prospective student
visiting a campus, a visiting student-
athlete, or a guest speaker. See 87 FR
41408.

Changes: None.

Requests To Broaden Definition

Comments: Several commenters
suggested broadening the definition of
“complainant,” including by removing
the distinction between students,
employees, and other persons and by
including all campus visitors whether or

not they are participating or attempting
to participate in a recipient’s education
program or activity at the time of the
alleged sex discrimination. With respect
to removing the participation
requirement for visitors, commenters
said that if the goal is to prevent
recurrence of discrimination, a recipient
still has the responsibility to address
misconduct when a visitor to a
recipient’s campus is sexually assaulted
by a student, even if the visitor may not
be participating or attempting to
participate in the recipient’s education
program or activity at the time of the
alleged sex discrimination. Commenters
also proposed eliminating the
participation or attempted participation
requirement altogether. One commenter
suggested simply covering “‘a student,
employee, or other person alleged to
have been subjected to unlawful sex
discrimination under Title IX,” and
noted that “conduct”” may not be the
correct term to use because Title IX can
be violated by commission of an act but
also by omission, or a failure to act.
Discussion: The Department declines
to further broaden the definition of
“complainant” beyond changing the
frame of reference from participation at
the time of the complaint to the time of
the alleged discrimination. Consistent
with case law on this issue, it is
appropriate to distinguish between
individuals who have a clear connection
to the recipient (students and
employees), and other individuals. The
Department purposefully limited the
individuals who can be complainants to
those who are participating or
attempting to participate in the
recipient’s education program or
activity at the time of the alleged
discrimination because the Department
does not understand Title IX as
imposing a duty on a recipient to
address conduct that could constitute
sex discrimination when that conduct
could not have “excluded” the
individual from “participating in” or
denied them the benefits of a recipient’s
education program or activity. 20 U.S.C.
1681(a). As the First Circuit has
explained, this language means that a
“person must suffer unjust or
prejudicial treatment on the basis of sex
while participating, or at least
attempting to participate, in the funding
recipient’s education program or
activity.” Brown Univ., 896 F.3d at 131.
As discussed above, a visitor could be
a complainant, but that will be a fact-
based determination that will depend,
for example, on the reason for the visit
and what the individual was doing at
the time of the alleged discrimination.
Finally, the Department agrees that
Title IX can be violated not only by

commission of an act but also by a
failure to act. No change is needed,
though, because the phrase “conduct
that could constitute sex
discrimination” includes both a
recipient’s actions and its inaction in
derogation of its Title IX obligations.
See, e.g., 87 FR 41423 (stating that “[t]he
proposed regulations also recognize that
remedies may be appropriate when the
recipient’s own action or inaction in
response to an allegation of sex
discrimination resulted in a distinct
Title IX violation”).

Changes: None.

3. Section 106.2 Definition of
“Complaint”

General Support

Comments: Some commenters
supported the proposed expansion of
“complaint” to include complaints
made orally or in writing and with or
without a signature, and further
supported removing the requirement
from the 2020 amendments that a formal
complaint be submitted before a
recipient can investigate or offer
informal resolution options. In support
of removing the formal complaint
requirement, some commenters pointed
out the challenges it posed for certain
students and their families because of
age, disability, or ability to write or
communicate. Some commenters
asserted that the formal complaint
requirement is arbitrary and overly
prescriptive and allows a recipient to
disregard valid complaints that do not
conform exactly to the specific
complaint requirements. Other
commenters shared that even
postsecondary students are hesitant to
submit formal complaints, in part out of
fear of retaliation due to the level of
detail required, and stated that deterring
complaints of sex-based harassment
contravenes the purpose of Title IX.

Some commenters appreciated that
the proposed definition of “complaint”
would offer more flexibility that will
streamline the complaint process,
empower students, and better serve the
purpose and intent of Title IX. Some
commenters pointed out that the
proposed definition of “‘complaint” will
provide more opportunities for students
with disabilities or who need alternative
forms of communication to make
complaints.

Some commenters asked for
clarification on what constitutes a
“request to the recipient” to initiate
grievance procedures, citing the risk of
confusion and liability to recipients
without further clarification, and a need
for more information in order to train
staff and ensure that employees



Case: 2:24-cv-00072-DLB-CJS Doc #: 1-2 Filed: 04/30/24 Page: 13 of 424 - Page ID#:

98
Federal Register/Vol. 89, No. 83/Monday, April 29, 2024/Rules and Regulations

33485

understand their responsibilities. Some
commenters expressed concern that a
complainant may not realize they have
to ask the recipient to initiate the
grievance procedures, and requested
clarification on whether a complainant
must specifically use the phrase
“initiate the recipient’s grievance
procedures” or whether a complainant
can use alternative language to prompt
the recipient to initiate the grievance
procedures, such as “‘start an
investigation” or “look into this matter
of sex discrimination.” One commenter
asked whether only asking questions
about the grievance procedures would
trigger an investigation.

One commenter who commended the
proposed removal of the formal
complaint requirement suggested that
the Department require some form of
written documentation of the complaint,
short of the formal complaint
requirement, to commence an
investigation and provide clarity for
both students and recipients.

One commenter who supported the
proposed definition of “‘complaint”
requested that the regulations explicitly
state that oral or written complaints
from students with disabilities may be
made through adaptive communication
formats such as sign language, physical
gestures, drawings, or communicating
through an aide or caregiver, citing
these formats as critical for non-verbal
students or students with other
communication challenges.

One commenter suggested that the
proposed definition of complaint use
the term ‘““verbal” instead of “oral,”
noting that “verbal” is more precise.

Discussion: The Department
acknowledges commenters’ support for
the proposed revision of the definition
of “complaint.” The Department shares
commenters’ concerns that the proposed
definition might be confusing to
recipients or complainants because a
recipient might interpret the proposed
definition to mean that, to make a
complaint, the complainant must
specifically ask the recipient to
“initiate” its “‘grievance procedures”
and might think the complainant needs
to reference § 106.45. The Department
recognizes that a complainant may not
be familiar with those terms or know
what they mean, even though the
complainant may want the recipient to
investigate and determine whether sex
discrimination occurred. The
Department therefore has modified the
proposed definition of a Title IX
“complaint” to be an oral or written
communication to the recipient that
objectively can be understood as a
request for the recipient to investigate
and make a determination about alleged

sex discrimination under Title IX and
the relevant implementing regulations.
Accordingly, a complainant need not
use any particular “magic words”’—such
as the phrase “initiate the recipient’s
grievance procedures”—in order to
trigger a recipient’s obligation to
investigate the matter. To be clear, by
saying that a communication constitutes
a complaint when it “objectively” can
be understood as a request to investigate
and make a determination, the
Department means it can be understood
as such by a reasonable person. This is
a fact-specific determination, but in
general amounts to more than a
student’s general questions about
grievance procedures.

The Department also declines to
require some form of written
documentation of the complaint, short
of the formal complaint requirement, to
commence an investigation. The
Department notes that § 106.8(f) of these
final regulations includes recordkeeping
obligations such that the recipient will
have to maintain (1) for each complaint
of sex discrimination, records
documenting the informal resolution
process or the grievance procedures and
the resulting outcome, and (2) for each
notification that the Title IX Coordinator
receives of information about conduct
that reasonably may constitute sex
discrimination under Title IX or the
implementing regulations, records
documenting the actions the recipient
took to meet its obligations under
§106.44. Exactly how to document the
information the recipient receives and
the steps the recipient takes in response
is appropriately left up to each
recipient.

The Department appreciates the
suggestion to specify in the regulatory
text that a recipient is required to
facilitate communication with a
complainant using adaptive formats as
required to accommodate their needs,
but the Department does not think that
such a change is necessary. The phrase
“oral or written” is broad enough to
include complaints made using most
adaptive communication formats, and it
would be unreasonable for a recipient to
refuse to consider a complaint made, for
example, using sign language. Further, if
a complainant has a disability, that
individual retains full rights under
Section 504 and the ADA, as applicable.

In addition, the Department declines
to change the word “oral” to “verbal.”
The primary definition of “verbal” is
relating to or consisting of words, which
sometimes is understood as spoken and
other times as written. In contrast, the
primary definition of “oral” is uttered
by the mouth or in words and is
understood to be spoken. See Verbal,

Merriam-Webster Dictionary, https://
www.merriam-webster.com/dictionary/
verbal (last visited Mar. 12, 2024); Oral,
Merriam-Webster Dictionary, https://
www.merriam-webster.com/dictionary/
oral (last visited Mar. 12, 2024).
Therefore, the Department believes the
term “‘oral” is more consistent with the
intended meaning.

Changes: The Department has revised
the definition of “complaint” in § 106.2
to be an oral or written request to the
recipient that objectively can be
understood as a request for the recipient
to investigate and make a determination
about alleged discrimination under Title
IX and this part.

General Opposition

Comments: Some commenters
opposed allowing oral complaints,
asserting that the proposed definition of
“complaint” exceeds the Department’s
statutory authority and is inconsistent
with Title IX and case law.

Some commenters questioned the
integrity of oral complaints, equated
them with hearsay, and asserted that
they could lead to incomplete or
incorrect complaints and mishandled
investigations. Some commenters
argued that a written accounting of
allegations requires a level of certainty
regarding the nature and scope of the
allegations, allows a recipient to make
informed preliminary assessments on
whether and how to proceed, and
enables a recipient to assess the
complainant’s credibility and
consistency over time. Some
commenters asserted that the writing
and signature requirements under the
2020 amendments should be retained
because they require deliberation and
informed action, including considering
the consequences of filing a complaint.

Some commenters asserted that the
proposed definition of “‘complaint”
would contradict the definition that
OCR uses for enforcement purposes,
noting that OCR requires individuals
submitting complaints to OCR to submit
a written statement and does not
consider oral allegations that are not
reduced to writing to be a complaint.

Discussion: Contrary to commenters’
assertions, the definition of “complaint”
in §106.2 does not exceed the scope of
the Department’s congressionally
delegated authority under Title IX. Title
IX states that “[n]o person in the United
States shall, on the basis of sex, be
excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under any education
program or activity receiving Federal
financial assistance.” 28 U.S.C. 1681(a).
The Supreme Court has recognized that
the Department has authority under
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Title IX to issue regulations that the
Department determines will best
effectuate the purpose of Title IX, and
to require a recipient to take
administrative action to effectuate the
nondiscrimination mandate of Title IX.
See, e.g., Gebser, 524 U.S. at 292. The
final regulations, including the
definition of “complaint” in § 106.2,
govern how a recipient responds to
allegations of sex discrimination in its
education program or activity and were
promulgated to effectuate the purposes
of Title IX. They will help recipients
fully and fairly implement Title IX’s
nondiscrimination mandate in their
education programs or activities.

The Department disagrees with the
assertion that the integrity of a Title IX
investigation or complaint depends on
whether a recipient requires the
complaint to be in writing. There are a
number of procedural protections built
into the grievance procedure
requirements in § 106.45, and if
applicable § 106.46, which are designed
to protect the integrity of a recipient’s
investigation and determination and to
ensure a fair process for all parties, such
as the requirements that a recipient
provide the parties with an equal
opportunity to access the evidence or an
accurate description of the evidence
(and if the recipient provides a
description, the parties may request and
then must receive access to the
underlying evidence) and have an
impartial decisionmaker resolve
complaints. See 87 FR 41485;
§106.45(f)(4)(1), (b)(2). While a written
complaint may help establish the
boundaries of an investigation, it is
neither necessary nor sufficient for
doing so, and each recipient is
responsible for following its grievance
procedures and taking any additional
steps it deems necessary to ensure its
investigation and determination are
sound. In addition, allowing complaints
to be made orally is necessary for a
recipient to ensure it is learning of and
addressing all sex discrimination in its
education program or activity, so any
potentially increased burden on
recipients is justified by the benefits of
fulfilling Title IX’s nondiscrimination
mandate.

The Department also disagrees with
the suggestion that a complainant will
only carefully consider the
consequences of making a complaint if
the complaint is written. Some
commenters appeared to assume that if
complaints are easier to make, some
would be made hastily, allegedly
increasing the risk they are without
merit and therefore unreasonably
burdening respondents even if
ultimately they are found to be baseless.

But the effectiveness of Title IX is better
advanced if the requirements for making
a complaint are not overly technical or
difficult, and if before any disciplinary
action is taken, a recipient has the
obligation to investigate the conduct
alleged. The Department has learned
from decades of enforcing Title IX that
persons who experience sex
discrimination often do not bring
complaints for many reasons, including
the difficulty of making a complaint.
These final regulations help reduce this
barrier for complainants, and the
Department has no reason to believe
that people who make complaints—
orally or in writing—will do so hastily.
Therefore, the Department declines to
require that all complaints of sex
discrimination be made in writing.

In addition, the Department
acknowledges that Section 101 of OCR’s
Case Processing Manual (July 18, 2022)
(Case Processing Manual), https://
www2.ed.gov/about/offices/list/ocr/
docs/ocrcpm.pdf, specifies that
complaints filed with OCR must be in
writing. However, there is a distinction
between an administrative complaint
asking a Federal regulatory agency to
investigate allegations that a recipient
failed to comply with its obligations and
a complaint made to a recipient to fulfill
its obligation in the first instance. A
complaint to OCR starts the
administrative process of a Federal
agency, with potentially recipient-wide
financial and operational consequences,
as compared to the process of
addressing complaints involving
individual students or employees,
which may require time-sensitive
responses and which recipients handle
every day in a broad range of contexts,
including but not limited to Title IX. In
addition, students and employees have
an ongoing institutional relationship
with the recipient that they do not have
with OCR.

Changes: None.

Rights of Respondents

Comments: Some commenters
opposed allowing oral complaints,
asserting that a written complaint is
vital to ensuring a respondent’s rights
and should be required to initiate the
recipient’s grievance procedures and
impose discipline that could take away
a respondent’s right to pursue their
education.

Other commenters similarly argued
that a formal complaint is essential to
upholding respondents’ due process
rights. They asserted that only written
complaints provide the respondent with
notice of the particulars of the
allegations against them as required
under proposed § 106.45(c)(1), and they

asserted that oral complaints are often
hard to decipher and leave a recipient
unable to provide the respondent with
notice sufficient to respond to the
allegations against them.

Discussion: The Department agrees
that to ensure a fair resolution of
complaints, a recipient must provide a
respondent with notice of the
allegations against them sufficient for
them to respond, which is required
under these final regulations. However,
the Department maintains that requiring
a formal, written complaint is not
essential to ensuring a respondent
receives sufficient notice of the
allegations. Under final § 106.45(c),
whether a complaint is made orally or
in writing, the recipient is responsible
upon initiation of its grievance
procedures for providing sufficient
notice of the allegations to the parties to
allow them to respond to the
allegations. And for complaints of sex-
based harassment involving student
complainants or student respondents at
postsecondary institutions, written
notice is required by § 106.46(c). As
discussed throughout this preamble and
in the July 2022 NPRM, the
requirements for grievance procedures
under § 106.45 establish the basic
elements of a fair process. See, e.g., 87
FR 41461. They also comport with the
requirements set out in Goss v. Lopez,
419 U.S. 565, 579, 581 (1975). See 87 FR
41473 (explaining that at a minimum,
Goss requires a recipient to provide a
student facing up to a 10-day
suspension with notice of the
allegations against them and an
opportunity to present their account of
what happened). For further
explanation of how the final regulations
comply with due process and
fundamental fairness requirements, see
the discussion of Due Process Generally
(Section II.C).

Changes: None.

Rights of Complainants

Comments: Some commenters
opposed removal of a written complaint
requirement because they felt it could
create confusion and ambiguity about
when to initiate grievance procedures,
leading recipients to act either
prematurely or not promptly enough.
Those concerned about premature
action asserted that requiring written
complaints supports complainant
autonomy because it gives the
complainant the power to decide
whether to proceed, and asserted that by
contrast, under the 2020 amendments,
there was little chance that an
overzealous Title IX Coordinator would
mischaracterize a complainant’s intent
and respond prematurely.
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Commenters concerned about a
recipient’s delayed response said that
the proposed definition of complaint
was overbroad and vague, and that
allowing oral complaints might create
confusion for students, families, Title IX
Coordinators, and other staff about
when to initiate the grievance
procedures. These commenters said that
a written complaint eliminates this
confusion by creating a bright-line rule
for initiating an investigation.

Other commenters stated that a
written complaint benefits the
complainant because it serves as direct
evidence that a complaint was made
and helps the complainant hold a
recipient accountable for properly
investigating and resolving allegations
of sex discrimination. Some
commenters similarly pointed out that a
recipient could choose not to investigate
an oral complaint or could deny that an
oral complaint was ever made, and the
complainant would be unable to prove
that a complaint was made due to the
lack of a written record. Some
commenters requested that the
Department require all recipient
employees to be trained on how to
document an oral report, to avoid
disputes that may arise as to whether
the complainant really intended to
initiate the grievance procedures.
Commenters indicated that a
misunderstanding might harm a
complainant when a recipient notifies a
respondent of a complaint that the
complainant never intended.

One commenter predicted that the
proposed definition of “complaint”
would require a complainant to watch
what they say to the Title IX
Coordinator or any other recipient
employee to ensure that their request for
advice or information is not perceived
as a complaint, which would
compromise the Title IX Coordinator’s
intended role as a trusted source to
discuss allegations and supportive
measures before deciding to proceed
under the grievance procedures.

Discussion: With respect to
complainant autonomy, the Department
agrees with commenters that it is
important for a recipient to initiate the
grievance procedures when requested
by a complainant, and for a recipient
not to initiate the grievance procedures
if a complainant is not ready or does not
want to initiate them, except in the
limited circumstances in which the
Title IX Coordinator determines that the
conduct as alleged presents an
imminent and serious threat to the
health or safety of a complainant or
other person or prevents the recipient
from ensuring equal access based on sex
to its education program or activity

under § 106.44(f)(1)(v). However, the
Department does not think that the
answer is to require complaints to be
made in writing, particularly given the
benefits of the added flexibility, which
many commenters acknowledged will
help streamline the complaint process
and better effectuate Title IX by
facilitating a recipient’s awareness of,
and appropriate response to, sex
discrimination in its education program
or activity. In addition, as the
Department noted in the July 2022
NPRM, during the June 2021 Title IX
Public Hearing, as well as in meetings
and listening sessions, several
stakeholders stated that the onerous
signature and writing requirements of
the 2020 amendments discouraged
individuals from making complaints. 87
FR 41409. Even if the writing and
signature requirements of the 2020
amendments may have reduced the risk
of premature or delayed action on the
part of a recipient, the cost was a
cumbersome process that created a
barrier for potential complainants to
effectively assert their rights under Title
IX. The Department’s view, informed by
stakeholder input before the July 2022
NPRM and feedback from commenters
in response, is that additional flexibility
is needed for all complaints of sex
discrimination to ensure that a recipient
is aware of, and can respond
appropriately to, sex discrimination in
its education program or activity. The
Department has carefully weighed the
costs and benefits of including both oral
and written requests in the definition of
“complaint,” and has determined that
the benefits of including both options
justify the costs.

The Department also maintains that
the revised definition of “complaint,”
which incorporates a “‘reasonable
person” standard, will help to mitigate
commenters’ concerns about the risk of
misunderstanding. As explained earlier,
the Department has revised the
definition in the final regulations in
response to commenter input and to
ensure clarity. Under the revised
definition of “complaint,” whether oral
or written, if the request can be
objectively understood as a request for
the recipient to investigate and make a
determination about alleged sex
discrimination under Title IX, then the
recipient must interpret it as a request
to initiate the grievance procedures. In
addition, the Department notes that
under § 106.44(f)(1)(iii), upon being
notified of conduct that reasonably may
constitute sex discrimination under
Title IX, the Title IX Coordinator must
notify a complainant, or the individual
who reported the conduct if the

complainant is unknown, of the
grievance procedures under § 106.45,
and if applicable § 106.46, and the
informal resolution process under

§ 106.44(k) if available and appropriate.
The Department anticipates that during
such conversations, once the Title IX
Coordinator has explained the grievance
procedures, they will confirm whether
the individual reporting the alleged
discrimination does in fact want the
recipient to conduct an investigation to
make a determination regarding their
allegations. Whether the answer is in
the affirmative or the negative, nothing
in the final regulations would preclude
the Title IX Coordinator from
memorializing in writing the outcome of
that conversation to help avoid any
possible confusion about agreed upon
next steps. And although these
regulations do not require a complaint
to be in writing, nothing in these
regulations prevents a complainant from
memorializing their oral complaint in
writing or confirming in writing that the
recipient received their complaint.
Moreover, as described above, these
final regulations at § 106.8(f) contain
specific recordkeeping requirements for
each complaint of sex discrimination
and each notification the Title IX
Coordinator receives regarding conduct
that reasonably may constitute sex
discrimination. In addition, the required
procedural protections of the grievance
procedures and the recordkeeping
obligations in § 106.8(f) will help to
ensure that a recipient has sufficient
information to initiate the grievance
procedures.

Regarding training for recipient
employees on keeping track of oral
allegations, the Department declines to
specify any more than what is required
by the final regulations at § 106.8(d).
Section 106.8(d)(4) requires that the
Title IX Coordinator and any designees
be trained on a number of specific
topics and receive any other training
necessary to coordinate the recipient’s
compliance with Title IX. The latter is
a matter for each recipient’s discretion.
Section 106.8(d) strikes the appropriate
balance between requiring training on
topics the Department considers
necessary to promote a recipient’s
compliance with these final regulations,
while leaving flexibility for a recipient
to choose the content and substance of
any additional training its employees
may need.

The Department does not share the
commenter’s concern that allowing oral
complaints will compromise a Title IX
Coordinator’s ability to discuss
allegations and supportive measures.
The Title IX Coordinator is responsible
for coordinating the recipient’s
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compliance with its Title IX obligations,
including by providing information to a
complainant about the grievance
procedures, and offering and
coordinating supportive measures. The
Title IX Coordinator’s role is not to
serve as a confidential advisor to the
complainant or any other party. It is
appropriate for a potential complainant
to carefully explain to a Title IX
Coordinator what they are alleging, and
for the Title IX Coordinator to carefully
confirm both what is being alleged and
whether the complainant intends to
initiate the grievance procedures.

With respect to other recipient
employees, the Department notes that
the final regulations require employees
who are not confidential employees to
notify the Title IX Coordinator of any
information they have about conduct
that reasonably may constitute sex
discrimination under Title IX, or, as
applicable, to provide a potential
complainant with contact information
for the Title IX Coordinator and
information about how to report sex
discrimination under Title IX. See
§ 106.44(c). Therefore, a potential
complainant who wants confidential
support has the discretion to seek out a
confidential employee, if provided by
the recipient. Even if the information a
potential complainant provides to a
non-confidential employee is reported
to the Title IX Coordinator, it will only
prompt a complaint without the
complainant’s permission if the Title IX
Coordinator determines, after
considering at a minimum the factors in
§106.44(f)(1)(v), that the conduct as
alleged presents an imminent and
serious threat to the health or safety of
the potential complainant or other
person or prevents the recipient from
ensuring equal access based on sex to its
education program or activity. The
question of whether a conversation with
a recipient employee who is not the
Title IX Coordinator will constitute a
“request to the recipient” is addressed
in the discussions of § 106.44(a) and (c).

Changes: As noted earlier in this
section, the final regulations at § 106.2
define “complaint” as an oral or written
request to the recipient that objectively
can be understood as a request to
investigate and make a determination
about alleged discrimination under Title
IX and this part.

Effect on Recipients

Comments: Some commenters
suggested that the proposed regulations
should require neither “oral” nor
“written”” complaints and instead
should give a recipient discretion as to
the format of complaints it will accept
under its own policies, which may

include written confirmation from the
complainant that they intend to proceed
with grievance procedures. One
commenter said that it was unclear
whether the proposed regulations would
require a recipient to accept an oral
complaint or whether a recipient can
require a written complaint.

Some commenters asserted that the
investigation of “informal’’ complaints
is expensive and takes time away from
classroom instruction, and that, for
example, these costs outweigh the value
of giving women equal education
opportunity. One commenter asserted
that the proposed definition would
unreasonably increase the number of
complaints and impede the ability of a
recipient to address allegations
expeditiously.

A group of commenters posited that
the proposed definition of “‘complaint”
could increase litigation risks for
recipients. For example, they said if a
complainant talks to a professor about
misconduct they experienced and the
professor fails to notify the Title IX
Coordinator or document that the
conversation occurred, and the
complainant says they made a
complaint but the respondent says there
is no evidence of a complaint, the
recipient could face legal challenges
from both parties. Some commenters
explained that complaints should have
to be written and signed as protection
for the recipient, saying, for example,
that a formal signed complaint
requirement can provide cover to a
recipient when a complainant did not
clearly request initiation of the
grievance procedures and later alleged
that their oral report should have been
treated as a complaint.

One commenter asked the Department
to confirm that under §106.47, OCR will
not deem a recipient to have violated
Title IX solely because it would have
reached a different determination under
§106.45, including the recipient’s
determination whether allegations
constitute a “complaint” under § 106.2.

One commenter asserted that it is
unclear what would trigger the
initiation of the grievance procedures
and that a recipient may have thousands
of employees and a decentralized
organizational structure, such that they
encourage or authorize employees to
respond partially or fully to perceived
sex discrimination in the moment. The
commenter recommended that the
Department take a practical approach
regarding what constitutes a complaint
to preserve flexibility and allow
significant discretion.

Discussion: The Department
appreciates the variety of perspectives
shared by commenters and has carefully

considered the possible effects on
recipients of allowing complaints to be
made orally or in writing. The
Department does not think it is
appropriate to grant recipients the
discretion to deny a complaint because
it was not submitted in writing. The
goal of the revised definition of
“complaint” is to provide added
flexibility to the complaint process for
complainants, a revision the Department
adopted in response to concerns from
stakeholders and commenters that the
formal complaint requirements of the
2020 amendments were overly
prescriptive, including the requirement
that a complaint be in the form of a
signed document, allowed recipients to
disregard complaints based on
technicalities, and discouraged
complaints, contrary to the purpose and
intent of Title IX.

In addition, the Department does not
agree with the contention that the costs
of investigating “informal”” complaints
outweigh the benefits of the final
regulations, including the value of
providing equal educational
opportunities for all individuals based
on sex, or with the assertion that
removing the formal complaint
requirement will lead to an
unreasonable increase in the number of
complaints and a delay in addressing
the allegations expeditiously. Under
Title IX, a recipient is obligated to
evaluate conduct that reasonably may
constitute discrimination on the basis of
sex and ensure redress if it occurs
because Congress required the provision
of equal opportunity to anyone who
wants to participate in a federally
funded education program or activity.
While it is likely that the overall
number of sex discrimination
complaints will increase somewhat once
complaints no longer have to be in
writing and signed, any increased
burden will not be unreasonable for a
number of reasons.

First, encouraging reporting and
facilitating complaints of sex
discrimination is a critical part of a
recipient’s duty to effectuate Title IX’s
nondiscrimination mandate. As a
condition of receiving Federal funds, a
recipient agrees to operate its education
program or activity free from sex
discrimination; doing so requires
knowing about possible discrimination
and investigating it to determine the
need for remedy, if any. Second, a
recipient already has an obligation to
address sex discrimination in its
education program or activity, even
without a formal complaint, see
§106.31, and under the 2020
amendments a recipient with actual
knowledge of possible sexual
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harassment (which can come from oral
reports) is required to offer supportive
measures to a complainant, with or
without a formal complaint, see 34 CFR
106.44(a). Third, even if there are more
complaints overall, increased flexibility
in the grievance procedures provided by
§106.45, and if applicable § 106.46, will
help ensure that burdens on recipients
are not unreasonable. For more
information regarding the changes to the
grievance procedures requirements, see
the discussion of Framework for
Grievance Procedures for Complaints of
Sex Discrimination (Section II.C) and
discussion of the Grievance Procedures
for the Prompt and Equitable Resolution
of Complaints of Sex Discrimination
(Section I.D). Fourth, allowing some
flexibility regarding how to make a
complaint does not mean that people
who have not experienced sex-based
harassment or other sex discrimination
will make complaints; rather, it means
that those who believe they have
experienced sex-based discrimination
have an additional option to report it.
The Department is not aware of
evidence to suggest that oral complaints
are more likely to be unmeritorious or
even frivolous. If everyone who
experienced sex discrimination did
make a complaint, that would likely
make it easier for recipients to redress
that discrimination and prevent its
recurrence. After careful consideration,
the Department has decided that the
benefit of improving flexibility
regarding how individuals may make a
complaint justifies the possibility that
the number of complaints may increase.
A more detailed discussion and analysis
of the costs and benefits of these final
regulations is included in the
Regulatory Impact Analysis.

The Department acknowledges
recipients’ concerns that oral
complaints will lead to increased
litigation, but these concerns are
speculative and the risk of increased
litigation, if any, is justified because, as
explained in greater detail above,
mandating that complaints be made in
writing discourages individuals from
making complaints, in contravention of
the purpose of Title IX to eliminate all
discrimination on the basis of sex in any
education program or activity receiving
Federal financial assistance. 20 U.S.C.
1681(a); 34 CFR 106.1. While it might be
helpful for employees other than the
Title IX Coordinator, such as professors,
to keep careful notes or commit oral
allegations to writing, the Department
declines to require that they do so or to
mandate that all employees receive
specific training on recordkeeping as
explained more fully in the discussion

of § 106.8(d). These final regulations at
§ 106.8(f) already contain specific
recordkeeping requirements for each
complaint of sex discrimination and
each notification the Title IX
Coordinator receives of information
about conduct that reasonably may
constitute sex discrimination.

The Department wishes to clarify that
§106.47 applies only to determinations
regarding whether sex-based harassment
occurred under § 106.45, and if
applicable § 106.46. It provides that the
Assistant Secretary will not deem a
recipient to have violated the
regulations solely because the Assistant
Secretary would have made a different
determination than the recipient did
under § 106.45, and if applicable
§106.46, based on an independent
weighing of the evidence in a particular
complaint alleging sex-based
harassment. The Department maintains
the position taken in the 2020
amendments that the intent of § 106.47
(then numbered § 106.44(b)(2)) is to
convey that OCR will not substitute its
judgment for the judgment of the
recipient’s decisionmaker regarding the
weighing of relevant and not otherwise
impermissible evidence in a particular
case. See 85 FR 30221. However,
nothing in § 106.47 prevents OCR from
holding a recipient accountable for
noncompliance with any provision of
the final regulations, including its
determination whether a complainant’s
communication with the recipient
constitutes a complaint under the
definition in § 106.2.

Finally, a recipient would only be
required to initiate grievance procedures
consistent with § 106.45 when a written
or oral report meets the standards for a
“complaint” in § 106.2. Thus, while the
Department understands commenters’
concern that § 106.45 might impede the
ability of employees to address conduct
in a timely manner or exercise
judgment, the Department has
determined that the structure of the
grievance procedures under the final
regulations provides a workable
framework that addresses those
concerns and allows a recipient to
develop and implement a process for
prompt and equitable response.

Changes: None.

4. Section 106.2 Definition of
“Disciplinary Sanctions”

Comments: Several commenters
suggested modifications to the
definition of ““disciplinary sanctions.”
One commenter asked the Department
to modify the definition to clarify that
it is not intended to prevent a recipient
from considering a respondent’s
cumulative conduct history when

imposing sanctions. Another commenter
requested that the Department remove
the term “disciplinary” and use only
“sanctions” because “disciplinary
sanctions’’ suggests sanctions are
limited to students and employees and
may be misunderstood to exclude third
parties. One commenter requested that
the Department clarify whether there are
specific requirements for disciplinary
sanctions that apply to elementary
schools and secondary schools.

Discussion: The Department
appreciates commenters’ suggestions
regarding modifications to the definition
of “disciplinary sanctions.” The
definition of “disciplinary sanctions”
clarifies that a disciplinary sanction is a
consequence imposed on a respondent
only after a determination that the
respondent has violated the recipient’s
prohibition on sex discrimination. It
does not specify what consequences a
recipient can or must impose on a
respondent or what factors to consider
when determining what disciplinary
sanction to impose. As the Department
explained in the 2020 amendments, the
Department has determined that
administrative enforcement of Title IX
does not require overriding a recipient’s
discretion to make decisions regarding
disciplinary sanctions or prescribing
how a recipient should determine a
disciplinary sanction. See 85 FR 30274.
The definition of “disciplinary
sanctions” focuses on ensuring that
respondents are not disciplined for
engaging in sex discrimination unless a
fair process has determined
responsibility, while respecting a
recipient’s discretion to make
disciplinary decisions under their own
policies and codes of conduct. For these
reasons, the Department declines to
modify the definition of “disciplinary
sanctions” to state that it is not intended
to prevent a recipient from considering
a respondent’s cumulative conduct
history when imposing sanctions.

The Department also declines to
remove the term “disciplinary” from
“disciplinary sanctions.” The
regulations use “disciplinary sanctions”
because of the disciplinary nature of the
action taken by the recipient, and the
Department has determined that this
phrase is more specific and accurate
than the word “‘sanctions.” The
definition of “respondent” in these final
regulations, and the related discussion
of the definition of “respondent” in the
July 2022 NPRM, make clear that any
person, including third parties, may be
considered a respondent subject to
disciplinary sanctions. 87 FR 41420. For
more information, see the discussion in
the preamble to the 2020 amendments,
85 FR 30488. A recent Federal appellate
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decision in Hall v. Millersville
University supports the Department’s
position that a “respondent” may
include a third party. 22 F.4th 397, 405—
06 (3d Cir. 2022) (finding that the
university could be liable under Title IX
for its deliberate indifference to a non-
student’s conduct).

Finally, the Department’s definition of
“disciplinary sanctions” applies to all
recipients, including elementary schools
and secondary schools, and does not set
forth specific requirements for
disciplinary sanctions at any level. The
process for imposing disciplinary
sanctions—for all recipients—is set
forth in more detail in § 106.45(h). The
Department appreciates the opportunity
to clarify that “disciplinary sanctions”
refers to consequences imposed on a
respondent following a determination
under Title IX that the respondent
violated the recipient’s prohibition on
sex discrimination. Nothing in these
regulations addresses conduct that does
not reasonably constitute sex
discrimination. For this reason, the
Department has added “under Title IX”
to the definition of “disciplinary
sanctions” in the final regulations.
These regulations also do not preclude
routine classroom management or the
application of separate codes of
conduct, including to conduct that has
been determined through grievance
procedures not to be sex discrimination
or to conduct that would be prohibited
regardless of whether sex discrimination
occurred. See, e.g., 85 FR 30182.

Changes: The Department has added
“under Title IX” to the definition of
“disciplinary sanctions.”

5. Section 106.2 Definitions of
“Elementary School” and “Secondary
School”

Comments: Commenters generally
supported the proposed definitions of
“elementary school” and “secondary
school” and said the definitions would
clarify Title IX’s coverage and aid in
consistent and effective enforcement of
Title IX.

Discussion: The Department
acknowledges commenters’ support for
the proposed definitions of “elementary
school” and ““secondary school.”

Changes: None.

6. Section 106.2 Definition of
“Postsecondary Institution”

Comments: Some commenters
generally supported the proposed
definition of “postsecondary
institution”” and said it would aid in
consistent and effective enforcement of
Title IX.

Other commenters, without specifying
how or providing additional details,

stated that they believed the proposed
definition contained unnecessary details
and was an attempt to micromanage and
create an extrajudicial system.

One commenter asked the Department
to clarify whether the term
‘“‘postsecondary institution” means that
the proposed regulations do not apply to
elementary schools and secondary
schools.

Discussion: The Department
acknowledges commenters’ support for
the definition of “postsecondary
institution.”

The Department disagrees with the
commenters’ view that the definition is
too detailed. The Department’s revisions
help streamline and simplify the
definition. As explained in the July
2022 NPRM, the Department proposed
to remove the specific references to
§§106.44 and 106.45 from the definition
of “postsecondary institution” because
the definition applies to all of part 106.
See 87 FR 41400. As explained, the
Department also made necessary
revisions to clarify that the definition
includes an institution of vocational
education that serves postsecondary
students because an institution of
vocational education could serve either
secondary school students or
postsecondary students. See id.

The commenters did not specify how
the definition of “postsecondary
institution”” would micromanage or
create an extrajudicial system, but in
any event, the definition is limited to
explaining what constitutes a
postsecondary institution and is
intended to provide clarity for
recipients. The Department also cannot
conceive how these definitions would
micromanage or create an extrajudicial
system.

Finally, the Department clarifies that
the final regulations apply to all
recipients of Federal financial
assistance, including elementary
schools and secondary schools. Because
there are certain provisions of the final
regulations that explicitly only apply to
postsecondary institutions (e.g.,
§106.46), however, the Department
maintains the definition of
‘“‘postsecondary institution” provides
necessary clarification for recipients.

Changes: None.

7. Section 106.2 Definition of
Prohibited ‘““Sex-Based Harassment”

General Support and Opposition

Comments: Commenters provided a
variety of reasons for supporting the
proposed definition of “sex-based
harassment,” including that it aligns
with congressional intent and ensures
that Federal funds are not used to

support discrimination; it encourages
students to report sex-based harassment;
and it is consistent with the
Department’s longstanding enforcement
practice. These commenters also stated
that the 2020 amendments narrowed the
definition of “‘sexual harassment,”
making it more difficult for potential
complainants to assert their rights.

One commenter asserted that the
Department’s rulemaking authority does
not extend to the proposed definition of
“sex-based harassment,” claiming that
Gebser grants the Department the
authority to issue only ‘“prophylactic
rules,” not to define discrimination.

Some commenters asserted the
Department failed to justify the need to
revise the definition, having previously
stated that it wanted to provide
recipients with consistency and
simplicity in the definition of “sexual
harassment’” under Title IX.

Another commenter asked the
Department to clarify that sex
discrimination refers to any
discrimination based on sex, whereas
sex-based harassment is a subset of sex
discrimination. Some commenters asked
how the definition of “sex-based
harassment”” would apply in specific
situations, such as to elementary school
students, who often do not have the
maturity or comprehension to
understand what the term means, and to
postsecondary institution employers in
a State where there are specific
requirements for workplace harassment.

Discussion: As explained further
below, the Department is adopting a
final definition that modifies the
proposed definition in certain respects
but retains the core elements of the
proposed definition. The Department
maintains that the final definition of
“sex-based harassment” better fulfills
Title IX’s prohibition on sex
discrimination in education programs or
activities that receive Federal financial
assistance, is consistent with relevant
judicial precedent, accounts for the
legitimate interests of recipients and
parties, and aligns with congressional
intent and the Department’s
longstanding interpretation of Title IX
and resulting enforcement practice prior
to the 2020 amendments.

The Department agrees with the
commenter that Gebser is relevant for
considering the distinctions between
administrative enforcement and civil
damages actions, but disagrees with the
commenter’s characterization of Gebser
as precluding the Department from
including a definition of “sex-based
harassment’ in regulations
implementing Title IX. The definition of
“sex-based harassment” establishes
standards the Department and recipients
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use to implement and enforce Title IX
effectively, which, as explained in the
discussions of §§106.44 and
106.45(a)(1), the Department is
statutorily authorized and directed to
accomplish.

Contrary to the commenter’s
characterization, the Gebser Court
wrote: ‘““‘Agencies generally have
authority to promulgate and enforce
requirements that effectuate the statute’s
nondiscrimination mandate, 20 U.S.C.
1682, even if those requirements do not
purport to represent a definition of
discrimination under the statute.” 524
U.S. at 292. Nothing in this statement
precludes the Department from setting
out a definition of “sex-based
harassment” in the exercise of this
statutory authority. We observe,
moreover, that a definition of ““sexual
harassment” has been part of the Title
IX regulations since 2020. The
Department did not propose in the July
2022 NPRM, nor does the Department
undertake now, to regulate conduct that
does not constitute sex discrimination.
The final regulations simply define
“sex-based harassment,” which is a
form of sex discrimination. The
commenter’s view would appear to
disallow the definition of “sex-based
harassment” in the final regulations or
any other definition.

Consistent with Title IX’s text and the
Department’s authority to implement
the statute, as well as OCR’s
enforcement experience and case law
interpreting the statute, the Department
is providing greater clarity for recipients
about steps they must take to ensure
that no person is subjected to sex
discrimination in their education
programs and activities. Providing a
clear definition of “‘sex-based
harassment” in the final regulations will
help recipients better identify
discriminatory conduct when it occurs,
and will help them better understand
their obligations to address sex
discrimination under the statute.

The Department has adequately
justified the need for a revised
definition. As explained in the July
2022 NPRM, the Department identified
the need for a new definition of “sex-
based harassment” based on an
extensive review of the 2020
amendments, in addition to live and
written comments received during the
June 2021 Title IX Public Hearing,
numerous listening sessions and
meetings with stakeholders conducted
by the Office for Civil Rights in 2021
and 2022, and the 2022 meetings held
under Executive Order 12866. See 87 FR
41390, 41392. The Department heard
significant feedback from students,
parents, recipients, advocates, and other

concerned stakeholders that the 2020
amendments do not adequately clarify
or specify the scope of sex
discrimination prohibited by Title IX,
and that the current definition of
“sexual harassment” does not fully
implement Title IX’s mandate. See 87
FR 41392, 41396. The updated
definition in the final regulations is
intended to address those identified and
well-documented gaps.

The Department clarifies that sex
discrimination refers to any
discrimination based on sex, including,
but not limited to, sex-based
harassment, and has modified the
proposed definition of “‘sex-based
harassment” to clearly state that sex-
based harassment is a form of sex
discrimination.

With respect to the comments
regarding specific applications of the
definition of “‘sex-based harassment” in
elementary school settings or in specific
States, the Department notes that the
definition of “sex-based harassment” in
the final regulations applies to all
recipients and that, as stated in
§106.6(b), the obligation to comply with
Title IX is not obviated or alleviated by
any State or local law or other
requirement that conflicts with Title IX
or this part. That said, the Department
maintains that State workplace
harassment laws can generally be
applied in ways that do not create
conflicts. The Department also notes
that Title IX’s prohibition on sex
discrimination applies to all recipients
and in all States. The final regulations
take into account differences in the age
and maturity of students in various
educational settings, allowing recipients
to adapt the regulations as appropriate
to fulfill their Title IX obligations. The
Department will take into account these
types of differences and recipient
flexibility on a case-by-case basis when
addressing any complaints and applying
the definition of ““sex-based
harassment.”

Changes: The Department has revised
the definition of “sex-based
harassment” to state explicitly that sex-
based harassment is a form of sex
discrimination.

Data Related to Sex-Based Harassment

Comments: Some commenters
referred the Department to data and
other information showing the
prevalence of sex-based harassment in
postsecondary institutions and
elementary schools and secondary
schools. For example, some commenters
referenced data that they said showed
the prevalence of sex-based harassment
among specific populations, including
Asian American and Native Hawaiian/

Pacific Islander women; LGBTQI+
students; Black women and girls; and
students with disabilities. One
commenter noted that individuals may
experience multiple overlapping forms
of discrimination, including sex-based
harassment. Some commenters referred
the Department to data and other
information that they said showed sex-
based harassment is underreported and
why. Some commenters referred the
Department to data and other
information that they said showed the
negative impact that sex-based
harassment has on education, including
causing survivors to drop out of school,
miss class and extracurricular activities,
suffer increased absences, experience
decreases in GPA, lose scholarships or
financial aid, have lower self-esteem,
and suffer higher levels of depression
and suicidality.

Discussion: The Department
acknowledges the data and information
referred to by commenters with regard
to the prevalence of sex-based
harassment of students and employees
in postsecondary institutions and in
elementary schools and secondary
schools. The final regulations hold a
recipient accountable for responding to
sex-based harassment, including quid
pro quo harassment, hostile
environment harassment, sexual assault,
dating violence, domestic violence, and
stalking, consistent with Title IX’s broad
prohibition on sex discrimination.

Further, the Department
acknowledges the data and information
referred to by commenters regarding the
impact of sex-based harassment on
specific populations in significant
numbers. The final regulations hold
recipients accountable for responding to
sex-based harassment for all
populations consistent with Title IX’s
broad prohibition on sex discrimination.
The Department agrees with
commenters’ observation that
individuals may experience multiple
and overlapping forms of
discrimination. Congress has chosen to
address different forms of
discrimination through different
statutes, and these final regulations
implement only Title IX’s prohibition
on discrimination on the basis of sex. In
addition to their obligations under Title
IX, recipients have an obligation not to
discriminate on numerous other
grounds under the civil rights laws
enforced by OCR,? as well as under
Federal civil rights laws enforced by the
U.S. Department of Justice and other

4 For example, in addition to Title IX, OCR also
enforces Title VI, Section 504, Title II of the ADA,
the Age Discrimination Act of 1975, and the Boy
Scouts of America Equal Access Act.
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Federal agencies. The Department
believes that an improved response to
incidents of sex-based harassment
benefits individuals whose experience
of sex-based harassment overlaps with
other forms of discrimination.

The Department shares the
commenters’ concerns that sex-based
harassment is underreported. Title IX
requires a recipient to operate its
education program or activity in a
manner that is free from sex
discrimination, and, for the reasons
described elsewhere in this preamble,
the definition of “sex-based
harassment” in the final regulations,
among other changes, will remove
certain barriers to reporting. Because
sex-based harassment causes serious
harm to those impacted, as several
commenters discussed, the final
regulations clarify that a recipient must
respond to all forms of harassment on
the basis of sex in a manner consistent
with Title IX’s broad prohibition on sex
discrimination in education programs or
activities that receive Federal financial
assistance. See, e.g., §§106.2 (definition
of ““sex-based harassment”), 106.44
(required response to sex
discrimination), 106.45 (grievance
procedures for the prompt and equitable
resolution of sex discrimination).

Changes: None.

Sex-Based Harassment—Burden and
Cost (§106.2)

Comments: Some commenters were
concerned that the proposed definition
of hostile environment sex-based
harassment, as compared to the 2020
amendments, would require a recipient
to address more complaints through its
Title IX grievance procedures and lead
to more lawsuits, which would impose
a greater burden and more expenses on
a recipient and take time and resources
away from more serious claims. One of
these commenters also noted that,
especially at smaller postsecondary
institutions, this would detract from
efforts to address sexual assault and
quid pro quo harassment, which the
commenter felt should be the priority
under Title IX. One commenter
expressed concern about the impact the
definition of “sex-based harassment”
would have on Title IX Coordinators,
which together with other provisions in
the proposed regulations, the
commenter asserted, would require Title
IX Coordinators to monitor and police
potentially offensive conduct, including
speech.

Discussion: In the July 2022 NPRM,
the Department acknowledged that
recipients would be required to address
more complaints under these final
regulations and projected a 10 percent

increase in complaint investigations
compared to the number conducted
under the 2020 amendments. 87 FR
41550. As explained in the Regulatory
Impact Analysis, commenters did not
provide data necessitating a change to
the Department’s 10 percent estimate.
The Department maintains that the
definition of “‘sex-based harassment”
will more fully implement Congress’s
nondiscrimination requirement in Title
IX. The Department considered several
alternatives to the final definition of
“sex-based harassment,” including
maintaining the definition of “sexual
harassment” from the 2020 amendments
and different wording options for the
definition of hostile environment sex-
based harassment, but concluded that
none captured the benefits of this final
definition and state of the law. The
Department also considers and explains
the impact of the final regulations on
small entities, including small
recipients, in the discussion of the
Regulatory Flexibility Act. There the
Department acknowledges commenters’
concerns that the final regulations,
including the definition of ““sex-based
harassment,” likely will increase the
number of Title IX cases and
investigations that small entities will be
required to address. Similar to the
projection in the Regulatory Impact
Analysis, the Department projects a 10
percent increase in complaints for small
entities. The Department disagrees with
commenters who forecast a significantly
greater increase and the commenters
provided no data in support of their
assertion.

The Department also disagrees with
the commenters’ assertion that several
provisions in the final regulations,
including the definition of “sex-based
harassment,” would mean that Title IX
Coordinators must monitor and limit
any conduct in the form of speech that
could be considered potentially
offensive—even if that speech is
constitutionally protected. The Title IX
Coordinator requirements in § 106.44(f)
do not impose an obligation on a
recipient’s Title IX Coordinator to
respond to any conduct or speech other
than that which reasonably may
constitute sex discrimination. Further,
as discussed elsewhere in this preamble,
the final regulations do not alter
§106.6(d), which states that nothing in
the Title IX regulations requires a
recipient to restrict any rights that
would otherwise be protected from
government action by the U.S.
Constitution, including the First
Amendment. We also underscore that
none of the amendments to the
regulations changes or is intended to

change the commitment of the
Department, through these regulations
and OCR’s administrative enforcement,
to fulfill the Department’s obligations in
a manner that is fully consistent with
the First Amendment and other
guarantees of the U.S. Constitution. For
additional discussion of the First
Amendment, see the Hostile
Environment Sex-Based Harassment—
First Amendment Considerations
section below.

For all recipients, to the extent the
Department’s projected 10 percent
increase in complaints and related
increase in use of a recipient’s grievance
procedures results from the change in
the definition of “sex-based
harassment,” the Department
determined that the related costs from
such an increase are justified by the
benefits of ensuring effective
implementation of a recipient’s
statutory obligation that its education
program or activity be free from sex
discrimination. The Department also
notes that other changes in the
regulations, such as affording recipients
the discretion to use a single-
investigator model and removing the
requirement to hold a live hearing in all
cases, see, e.g., §§106.45(b)(2) and
106.46(f)(1), provide recipients,
including small entities, with greater
flexibility in conducting their grievance
procedures, as some commenters have
also recognized. The Department’s view,
therefore, is that evaluating the final
regulations’ changes as a whole is
important for accurately assessing the
extent to which, if at all, the final
regulations will increase costs or
burdens for recipients.

Finally, the Department disagrees
with commenters’ assertions that the
increase in complaints of sex-based
harassment will detract from recipients’
efforts to address sexual assault and
quid pro quo harassment, which some
commenters stated should be prioritized
under Title IX. The Department believes
that the additional flexibility for
recipients provided in the final
regulations, including with respect to
the grievance procedure requirements,
will allow recipients to address all types
of conduct covered under the definition
of “sex-based harassment.”

Changes: None.

Sex-Based Harassment—Introductory
Text and Scope (§ 106.2)

Comments: Some commenters
supported the proposed definition of
“sex-based harassment” because its
coverage of harassment based on sex
stereotypes, sex characteristics,
pregnancy or related conditions, sexual
orientation, and gender identity would
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better align with State laws and
recipient codes of conduct and
eliminate confusion. Commenters stated
that such harassment is no less harmful
than other forms of sex-based
harassment.

Some commenters suggested the
Department remove the reference to
§106.10 in the introductory text to the
definition of “‘sex-based harassment”
and instead specify all of the bases
identified in § 106.10 to avoid
confusion. One commenter asked the
Department to clarify whether the three
categories of harassment (i.e., quid pro
quo, hostile environment, and specific
offenses) were intended to modify only
“other conduct on the basis of sex” or
instead to modify “sexual harassment,
harassment on the bases described in
§106.10, and other conduct on the basis
of sex.” One commenter suggested that
the Department remove the reference to
“sexual harassment” in the introductory
sentence of the proposed definition of
“sex-based harassment” or clarify what
additional forms of sexual harassment
would not be covered by the three
categories in the proposed definition.
Another commenter asked what the
term “‘harassment” means and whether
it includes nonverbal, verbal, or written
actions.

One commenter expressed concern
that the proposed definition of “sex-
based harassment” would cover speech
or conduct that was not based on sex
and asserted that if harassment does not
occur because of a person’s sex, it is not
sex-based harassment under Title IX,
regardless of how offensive it is.

Several commenters posed specific
examples of conduct and asked whether
they would constitute sex-based
harassment under the proposed
definition.

Discussion: The Department
appreciates the range of opinions
expressed regarding the introductory
text and scope of sex-based harassment.
The Department believes that these final
regulations best comport with the text of
Title IX, the case law interpreting Title
IX, and Title IX’s nondiscrimination
mandate.

The Department agrees with the
commenter who asserted that conduct
that falls within the definition of “sex-
based harassment” must be based on
sex. Adhering to the statutory language,
the definition clearly states that the
conduct prohibited must be “on the
basis of sex,” and includes sexual
harassment and harassment on the bases
described in § 106.10. As recognized in
the preamble to the 2020 amendments,
“on the basis of sex’” does not require
that the conduct be sexual in nature. See
85 FR 30146. The Department

appreciates commenters’ suggestions
but declines to remove the reference to
§106.10 in the definition of ‘‘sex-based
harassment,” as the reference refers
clearly to the scope of discrimination on
the basis of sex and thus is not likely to
cause confusion.

As discussed in the July 2022 NPRM,
Title IX’s broad prohibition on sex
discrimination encompasses, at a
minimum, discrimination against an
individual based on sex stereotypes, sex
characteristics, pregnancy or related
conditions, sexual orientation, and
gender identity. See 87 FR 41531-32.
All of these classifications depend, at
least in part, on consideration of a
person’s sex. See id. The final
regulations clarify the scope of
harassment covered and add language to
the regulatory text that was in the
preamble to the 2020 amendments.

In response to comments about “other
conduct on the basis of sex,” some
language regarding other harassment is
necessary to maintain consistency with
§106.10, which—by using the word
“includes”—indicates that there could
be other kinds of sex discrimination
besides the specific bases listed. To
alleviate confusion, the Department has
changed “other conduct on the basis of
sex” to “other harassment on the basis
of sex” and moved the language earlier
in the introductory sentence to tie it
more directly to § 106.10. The
Department clarifies that the three
categories of harassment in § 106.2 of
the final regulations modify “sexual
harassment and other harassment on the
basis of sex, including on the bases
described in §106.10,” such that to
constitute prohibited sex-based
harassment, the sexual harassment or
harassment on the bases described in
§ 106.10 must satisfy one or more of the
three categories (i.e., quid pro quo,
hostile environment, or specific
offenses). The Department’s position is
that it is not necessary to further define
the term harassment because the
definition of ‘“sex-based harassment,”
including the three categories of
harassment, is sufficiently clear. The
Department confirms that, as discussed
in the July 2022 NPRM, acts of verbal,
nonverbal, or physical aggression,
intimidation, or hostility based on sex
are within the purview of Title IX and
may constitute sex-based harassment
provided they meet the requirements of
the definition. See 87 FR 41411, 41533.
The Department has held this view for
more than two decades. See 85 FR
30034-36, 30179; U.S. Dep’t of Educ.,
Office for Civil Rights, Sexual
Harassment Guidance: Harassment of
Students by School Employees, Other
Students, or Third Parties, 62 FR 12034,

12038-39 (Mar. 13, 1997) (revised in
2001) (1997 Sexual Harassment
Guidance), https://www2.ed.gov/about/
offices/list/ocr/docs/shguide.pdf. The
Department also notes that as discussed
in the section below on Hostile
Environment Sex-Based Harassment—
Online Harassment (§ 106.2), this
covered conduct could occur online, in
addition to in person.

The Department declines to remove
the reference to ‘“sexual harassment” in
the introductory sentence because it is
useful to explicitly state in the
definition of ‘“sex-based harassment”
that it includes not only (1) sexual
harassment, which is conduct of a
sexual nature, but also (2) other forms
of harassment that are not or may not be
“sexual”” but that are nonetheless based
on sex, such as harassment based on
pregnancy, gender identity, or sex
stereotypes. The term “‘sexual
harassment” as used in the definition
refers to conduct that constitutes quid
pro quo harassment, hostile
environment harassment, or a specific
offense listed in the definition of “sex-
based harassment.” As explained in
prior OCR guidance, sexual harassment
can include unwelcome sexual
advances, requests for sexual favors, and
other verbal, nonverbal, or physical
conduct of a sexual nature. See, e.g.,
U.S. Dep’t of Educ., Office for Civil
Rights, Revised Sexual Harassment
Guidance: Harassment of Students by
School Employees, Other Students, or
Third Parties, noticed at 66 FR 5512
(Jan. 19, 2001) (rescinded upon effective
date of 2020 amendments, Aug. 14,
2020) (2001 Revised Sexual Harassment
Guidance), https://www2.ed.gov/about/
offices/list/ocr/docs/shguide.pdf. Other
forms of harassment that are not or may
not be “sexual” can also constitute
hostile environment harassment. With
respect to the hypothetical sex-based
harassment scenarios presented by
commenters, the Department declines to
make definitive statements about
examples, due to the necessarily fact-
specific nature of the analysis. At the
same time, we note that further
explanation of the content of the final
regulations is provided in the
discussions below.

The Department disagrees that the
definition of ‘“sex-based harassment” in
the final regulations covers speech or
conduct that is not based on sex. To the
extent the comments raise concerns
under the First Amendment, those
comments are addressed in the section
below dedicated to Hostile Environment
Sex-Based Harassment—First
Amendment Considerations (§ 106.2).

Changes: The Department has revised
the definition of “sex-based



Case: 2:24-cv-00072-DLB-CJS Doc #: 1-2 Filed: 04/30/24 Page: 22 of 424 - Page ID#:

33494

07
Federal Register/Vol. 89, No. 83/M0n&ay, April 29, 2024 /Rules and Regulations

harassment” to state that sex-based
harassment is a form of sex
discrimination. The Department has
also changed “other conduct on the
basis of sex” to “other harassment on
the basis of sex” and moved the
language to earlier in the introductory
sentence. The introductory language in
the definition now states that sex-based
harassment prohibited by this part
“means sexual harassment and other
harassment on the basis of sex,
including on the bases described in
§106.10.”

Sex-Based Harassment—Vagueness and
Overbreadth (§ 106.2)

Comments: Some commenters
opposed the proposed definition of
““sex-based harassment”” because they
felt it would be too expansive and
overbroad or too vague, which they
believed could lead to false allegations.
These commenters noted that the
definition must clearly define the scope
of prohibited conduct.

Other commenters specifically
expressed vagueness and overbreadth
concerns in the context of hostile
environment sex-based harassment. For
example, some commenters were
concerned that key terms were
undefined, which the commenters said
would cause postsecondary institutions
to restrict protected speech. The
commenters did not state what key
terms should be defined. Other
commenters were concerned that the
totality of the circumstances analysis in
hostile environment sex-based
harassment would make it difficult for
students and employees to know what
conduct was covered and could lead to
overly broad policies.

One commenter asserted that precise
definitions are required in the
postsecondary education setting, even if
they would not be required in a
workplace setting, because of academic
freedom. Another commenter argued
that, although the July 2022 NPRM
stated that the “offensiveness of a
particular expression as perceived by
some persons, standing alone, would
not be a legally sufficient basis to
establish a hostile environment” under
Title IX, the preamble is vague about
where the Department would draw the
line between speech protected under the
First Amendment and hostile
environment sex-based harassment
under Title IX, and thus a recipient
would be incentivized to treat speech
that is close to the line as a Title IX
violation.

One commenter suggested that OCR’s
previously issued guidance on Title IX

and sexual harassment was too broad.5
Another commenter asserted that some
individuals may not know what conduct
is prohibited if they are only told that
objectively and subjectively offensive
conduct is prohibited. Some
commenters said the subjective
standard’s vagueness would deny
respondents due process and lead to
meritless investigations and
inconsistent enforcement across
recipients. Some commenters said that
the term “limits” is vague and overly
broad.

Discussion: The Department disagrees
that the definition of ““sex-based
harassment” is too expansive and
overbroad or too vague and does not
clearly define the scope of prohibited
conduct. Title IX broadly prohibits sex
discrimination, and it is well-settled
that harassment is a form of
discrimination. See, e.g., Davis v.
Monroe Cnty. Bd. of Educ., 526 U.S.
629, 649-50 (1999) (citing Gebser, 524
U.S. at 281; Franklin v. Gwinnett Cnty.
Pub. Schs., 503 U.S. 60, 74-75 (1992)).
While the definition differs from the
standard courts apply to damages claims
in private litigation, for decades prior to
the 2020 amendments the Department
applied a similar definition in
administrative enforcement efforts to
give complete effect to Title IX. See, e.g.,
2001 Revised Sexual Harassment
Guidance. The definition also closely
tracks longstanding case law defining
sexual harassment, which courts have
had no difficulty interpreting. See, e.g.,
Harris v. Forklift Sys., Inc., 510 U.S. 17
(1993). With respect to comments
regarding the purported vagueness of
the definition and the lack of clearly
defined conduct, the Department notes
that the Eighth Circuit recently
considered a “void for vagueness”
challenge to a university sexual
harassment policy with a similar
definition: the policy prohibited
conduct that “create[d] a hostile
environment by being sufficiently
severe or pervasive and objectively
offensive that it interfere[d] with,
limit[ed] or denie[d] the ability of an
individual to participate in or benefit
from educational programs or
activities.” Rowles v. Curators of Univ.
of Mo., 983 F.3d 345, 352 (8th Cir. 2020)
(quoting the policy). The Eighth Circuit
rejected the plaintiff’s vagueness
challenge, explaining that the policy
“provide[d] adequate notice of what
conduct is prohibited” and used

5The commenter cited, for example, U.S. Dep’t of
Educ., Office for Civil Rights, Sexual Harassment:
It’s Not Academic, at 3—4 (2008), https://
www2.ed.gov/about/offices/list/ocr/docs/
ocrshpam.pdyf.

language with “common usage and
understanding.” Id. at 356, 358. The
court specifically noted that qualifiers
such as “objective”’—similar to the
requirement in the final definition that
conduct creating a hostile environment
be “objectively offensive,” see § 106.2—
“provide adequate notice in [the]
context”” of university harassment
policies. Rowles, 983 F.3d at 356; see
also Koeppel v. Romano, 252 F. Supp.
3d 1310, 1327 (M.D. Fla. 2017)
(“inclusion of the objective and
subjective standard” in harassment
policy made it sufficiently clear that “a
person of ordinary intelligence [could
understand] what conduct [was]
prohibited”), aff’d sub nom. Doe v.
Valencia Coll., 903 F.3d 1220 (11th Cir.
2018); Vanderhurst v. Colo. Mountain
Coll. Dist., 16 F. Supp. 2d 1297, 1305—
06 (D. Colo. 1998) (harassment policy’s
use of terms like “considered offensive
by others” and “unwanted sexually
oriented conversation” allowed
“ordinary people [to] understand what
conduct [was] prohibited”). The case
law thus supports the Department’s
view that the final definition is not
inappropriately vague and clearly
defines the scope of prohibited conduct.

The Department similarly disagrees
with commenters who asserted that the
proposed definition of hostile
environment sex-based harassment is
overbroad or vague. The Department
notes that commenters did not specify
which terms they wanted the
Department to define but did state that
it was unclear how a recipient would
draw the line between speech protected
under the First Amendment and sex-
based harassment, and how to analyze
offensiveness. As explained in the
discussion below of Hostile
Environment Sex-Based Harassment—
First Amendment Considerations
(§ 106.2), the Department has carefully
defined hostile environment sex-based
harassment with the First Amendment
in mind by requiring that it be
unwelcome, sex-based, and subjectively
and objectively offensive, as well as so
severe or pervasive that the conduct
results in a limitation or denial of a
person’s ability to participate in or
benefit from the recipient’s education
program or activity. The definition is
aimed at discriminatory conduct—
conduct that is unwelcome as well as
sex-based, and that has an impact far
greater than being bothersome or merely
offensive. Moreover, even when a rule
aimed at offensive conduct sweeps in
speech, the rule does not necessarily
become vague or overbroad. For
example, as noted above in Rowles, the
court rejected plaintiff’s claim that the
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policy at issue, which targeted offensive
conduct, was “void for vagueness” as
applied to his “protected ‘amorous
speech.”” 983 F.3d at 357-58. The court
reached a similar conclusion with
respect to overbreadth. Although the
policy at issue had been applied to the
plaintiff’s speech, it did not target
speech as such; rather it “prohibit[ed]
conduct” that was ‘“defined and
narrowed using language with common
usage and understanding.” Id. at 358.
The plaintiff thus failed to establish that
the policy had ““a real and substantial
effect on protected speech.” Id.¢ Rowles
accordingly supports the conclusion
that policies that define hostile
environment sex-based harassment
similar to the definition of hostile
environment sex-based harassment in
these final regulations do not violate the
First Amendment merely because they
may, in some circumstances, be applied
to speech.

Other case law also supports this
conclusion. For example, several
commenters cited DeJohn v. Temple
University, 537 F.3d 301 (3d Cir. 2008),
for the proposition that the definition of
hostile environment sex-based
harassment in the proposed regulations
would be too broad or vague. And to be
sure, the court in DeJohn did conclude
that the University’s specific policy was
overbroad. Id. at 320. Yet the court also
explained that, had the policy’s
application to conduct been
appropriately narrowed, it could have
survived First Amendment scrutiny.
The court explained that “[a]bsent any
requirement akin to a showing of
severity or pervasiveness—that is, a
requirement that the conduct objectively
and subjectively creates a hostile
environment or substantially interferes
with an individual’s work—the policy
provides no shelter for core protected
speech.” Id. at 317-18. Likewise,
“unless harassment is qualified with a
standard akin to a severe or pervasive
requirement, a harassment policy may
suppress core protected speech.” Id. at
320. The Department’s definition of
hostile environment sex-based
harassment adopts exactly the

6 The court reached this conclusion even though
the policy was broader than the standard for private
actions for money damages for student-to-student
sexual harassment that the Supreme Court
articulated in Davis, 526 U.S. 629. See Rowles, 983
F.3d at 352 (policy covered “severe or pervasive”
conduct that “interfere[d] with, limit[ed] or
denie[d]” ability to participate). Indeed, despite this
difference, the court cited Davis as support for the
proposition that the policy was sufficiently narrow
to withstand constitutional challenge. Id. at 358-59.
The case thus supports the Department’s view—
described in more detail below—that the definition
of sex-based harassment in the final regulations
need not match the standard for private damages
actions articulated in Davis.

guardrails that DeJohn suggested are
necessary—it applies only to conduct
that, among other things, is “objectively
and subjectively” offensive and is
“severe or pervasive.” And indeed,
courts applying DeJohn have
specifically concluded that the
inclusion of such guardrails narrows a
harassment policy sufficiently to
withstand overbreadth and vagueness
challenges. See Koeppel, 252 F. Supp.
3d at 1326 (“[The policy’s] limiting
language is precisely the type of
language that the Third Circuit
suggested would ‘provide shelter for
core protected speech.” Because
Valencia’s policy provides language that
sufficiently shelters protected speech,
the Court finds that the policy is not
unconstitutionally overbroad.” (citation
omitted)); id. at 1327 (‘“Based on the
inclusion of the objective and subjective
standard, the Court finds that Valencia’s
sexual harassment policy sufficiently
explains to a person of ordinary
intelligence what conduct is
prohibited.”); Marshall v. Ohio Univ.,
No. 2:15-CV-775, 2015 WL 1179955, at
*6 (S.D. Ohio Mar. 13, 2015)
(distinguishing DeJohn and rejecting
vagueness and overbreadth challenges
to a policy that “require[d] an
individual’s actions to be objectively
and subjectively severe or pervasive so
as to cause, or be intended to cause, an
intimidating, hostile, or offensive work,
academic, or living environment”). For
additional discussion of the First
Amendment, see the section below on
Hostile Environment Sex-Based
Harassment—First Amendment
Considerations (§ 106.2).

With respect to false allegations, the
Department takes this concern seriously.
Importantly, the final regulations
incorporate safeguards against false
allegations. For example, the final
regulations require that a recipient
evaluate complaints of sex-based
harassment based on all relevant not
otherwise impermissible evidence, see
§106.45(b)(6) and (7), require a
recipient to provide each party with an
equal opportunity to access the
evidence that is relevant to the
allegations of sex discrimination and
not otherwise impermissible, or an
accurate description of the evidence
(and if the recipient provides a
description, the parties may request and
then must receive access to the
underlying evidence), see § 106.45(f)(4),
and require a recipient to provide a
process to question parties and
witnesses to assess the party’s or
witness’s credibility when credibility is
in dispute and relevant to evaluating
one or more allegations of sex

discrimination, see § 106.45(g). The
grievance procedures also provide steps
to mitigate the harm a falsely accused
respondent may experience while
participating in the grievance
procedures, such as requiring
reasonable steps to protect the privacy
of the parties and witnesses during the
pendency of a recipient’s grievance
procedures. See § 106.45(b)(5). Finally,
nothing in the final regulations
prohibits a recipient from disciplining
individuals who make false statements,
provided that the discipline is not
imposed based solely on the recipient’s
determination whether sex
discrimination occurred. See
§106.45(h)(5).

In response to a commenter’s
suggestion that OCR’s previously issued
guidance on Title IX and sexual conduct
was too broad, we note that although the
definition of hostile environment sex-
based harassment aligns more closely
with the longstanding interpretation of
Title IX in OCR’s prior guidance, these
final regulations, including the
definition of hostile environment sex-
based harassment, do not simply track
the language in OCR’s prior guidance.
For example, the definition of hostile
environment sex-based harassment in
the final regulations is more specific
because it explicitly requires that the
unwelcome sex-based conduct be
subjectively and objectively offensive
and so severe or pervasive that it limits
or denies a person’s ability to
participate in or benefit from the
recipient’s education program or
activity, and it enumerates the factors
that a recipient must, at a minimum,
consider in determining whether a
hostile environment has been created.
Prior guidance, although similar, did
not so clearly lay out specific factors to
be considered. See, e.g., 1997 Sexual
Harassment Guidance, 2001 Revised
Sexual Harassment Guidance. In
addition, as discussed below in Hostile
Environment Sex-Based Harassment—
First Amendment Considerations
(§106.2), although the First Amendment
may in certain circumstances constrain
the manner in which a recipient
responds to discriminatory harassment
in the form of speech, recipients have
ample other means at their disposal to
remedy a hostile environment, and
recipients remain free under the final
regulations to determine whether
discipline is the appropriate response to
sex-based harassment, and if so, what
form that discipline should take.

The Department disagrees that the
definition of hostile environment sex-
based harassment is too vague to
provide adequate notice of prohibited
conduct for certain individuals. The
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subjective and objective standards have
long been used by courts, as discussed
in the section below on Hostile
Environment Sex-based Harassment—
Subjectively and Objectively Offensive
(§106.2), and by OCR in enforcing the
civil rights laws. See 2001 Revised
Sexual Harassment Guidance, at 5; U.S.
Dep’t of Educ., Office for Civil Rights,
Notice of Investigative Guidance, Racial
Incidents and Harassment Against
Students at Educational Institutions, 59
FR 11448, 11449 (Mar. 10, 1994) (1994
Racial Harassment Guidance), hitps://
www.govinfo.gov/content/pkg/FR-1994-
03-10/pdf/FR-1994-03-10.pdf (also
available at https://www2.ed.gov/about/
offices/list/ocr/docs/race394.html). Title
IX protects all persons and recipients
have an obligation to conduct their
grievance procedures free from
discrimination and bias. The final
regulations also include provisions to
ensure a recipient complies with its
obligations under Title IX, Title VI,
Section 504, the ADA, and the IDEA.
See, e.g., §§106.8(e), 106.44(g)(6)(i).
Changes: None.

Quid Pro Quo Sex-Based Harassment
(§106.2)

Comments: Some commenters
supported the proposed definition of
quid pro quo sex-based harassment
because it would return to the
Department’s longstanding enforcement
practice that predated the 2020
amendments and include employees
and other persons authorized by the
recipient to provide an aid, benefit, or
service, such as teaching assistants or
volunteer coaches, and would include
both explicit and implicit conditioning
of an aid, benefit, or service on sexual
conduct.

One commenter urged the Department
to remove “unwelcome” from the
proposed definition of quid pro quo sex-
based harassment, stating that the
definition should cover all situations
when an education aid, benefit, or
service is conditioned on sexual
conduct without needing to determine
whether or not the sexual conduct was
unwelcome.

Other commenters asked the
Department to clarify who is an “other
person authorized by the recipient” in
the definition of quid pro quo sex-based
harassment. One commenter said that
student leaders of clubs and captains of
sports teams should be included as
potential authorized persons. Another
commenter queried whether the
Department intended to limit ““aid,
benefit, or service’ to academics.
Another commenter asked the
Department to clarify whether board
members or other persons involved in

the recipient’s governance or similar
activities are “‘authorized” by the
recipient to provide an aid, benefit, or
service, regardless of whether they are
paid.

One commenter urged the Department
to clarify that agents and employees can
engage in quid pro quo sex-based
harassment regardless of whether they
are actually authorized by the recipient
to provide an aid, benefit, or service as
part of the recipient’s education
program or activity. Another commenter
recommended the Department clarify
that a threat of detriment is covered by
the proposed definition of quid pro quo
sex-based harassment regardless of
whether the threat is carried out.

Discussion: The Department
acknowledges the commenters’ support
of the definition of quid pro quo sex-
based harassment, which covers any
employee, agent, or other person
authorized by the recipient to provide
an aid, benefit, or service under the
recipient’s education program or
activity. The Department also
acknowledges the commenter’s support
for the inclusion of both explicit and
implied conditioning of such aid,
benefit, or service on a person’s
participation in sexual conduct, and
confirms that implied conditioning is
covered by the definition of quid pro
quo sex-based harassment.

The Department appreciates the
commenter’s suggestion to remove
“unwelcome” from the proposed
definition of quid pro quo sex-based
harassment but declines to do so
because the unwelcomeness of conduct
is a well-established component of
harassment law. See, e.g., Doe v. Mercy
Catholic Med. Ctr., 850 F.3d 545, 565
(3d Cir. 2017) (stating that “unwelcome
sexual advances, requests for sexual
favors, or other verbal or physical
actions of a sexual nature constitute
quid pro quo harassment” if certain
conditions are met); Koeppel, 252 F.
Supp. 3d at 1326, 1327 n.3 (policy
prohibiting certain “unwelcome”
advances was neither vague nor
overbroad); cf. 29 CFR 1604.11(a) (Title
VII regulations prohibiting certain
“[ulnwelcome sexual advances”). The
Department notes that quid pro quo sex-
based harassment involves an abuse of
authority that is generally unwelcome.
Additionally, as explained in the July
2022 NPRM, acquiescence to the
conduct or the failure to complain,
resist, or object to the conduct does not
mean that the conduct was welcome,
and the fact that a person may have
accepted the conduct does not mean
they welcome it. See 87 FR 41411-12.

The Department acknowledges the
commenters’ requests for clarification

regarding who is an “other person
authorized by the recipient” in the
definition of quid pro quo sex-based
harassment. The Department declines to
list student leaders or students generally
as potential authorized persons in the
definition of quid pro quo sex-based
harassment because students are the
intended beneficiaries of aid, benefits,
or services of the recipient’s education
program or activity. If a student did ever
occupy a position as some “other person
authorized by the recipient to provide
an aid, benefit, or service,” then the
student would fall under the definition
as it is in these final regulations. The
Department clarifies here that the
example of quid pro quo harassment
provided in the July 2022 NPRM, of a
graduate student who conditioned a
student’s grade on sexual conduct, was
not intended to limit coverage of such
harassment to an academic aid, benefit,
or service. See 87 FR 41412. Title IX
covers all aspects of the recipient’s
education program or activity, including
extracurricular activities. Moreover,
quid pro quo sex-based harassment
covers harassment by members of a
recipient’s leadership, including board
members, paid or unpaid, to the extent
those individuals are authorized by the
recipient to provide an aid, benefit, or
service under the recipient’s education
program or activity.

The Department also clarifies that
quid pro quo sex-based harassment can
include situations in which an
employee, agent, or other person
authorized by the recipient purports to
provide and condition an aid, benefit, or
service under the recipient’s education
program or activity on a person’s
participation in unwelcome sexual
conduct, even if that person is unable to
provide that aid, benefit, or service. In
addition, the threat of a detriment falls
within the definition of quid pro quo
sex-based harassment, whether or not
the threat is actually carried out because
a threat to, for example, award a poor
grade unless a person participates in
unwelcome sexual conduct, is a
condition placed on the provision of the
student’s education, which is a service
of the recipient.

Changes: None.

Hostile Environment Sex-Based
Harassment—General (§106.2)

Comments: A number of commenters
supported the proposed definition of
hostile environment sex-based
harassment because it would align with
definitions of sexual and other forms of
harassment in other Federal and State
civil rights laws, including Title VIL
The commenters believed this would
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reduce confusion and provide
consistency for students and employees.

Some commenters supported the
proposed definition of hostile
environment sex-based harassment
because it would empower survivors to
seek supportive measures and report
sex-based harassment, reduce the stigma
around reporting and seeking assistance,
and provide greater clarity to students
and administrators. Some commenters
stated that, by contrast, the definition of
“sexual harassment” in the 2020
amendments has deterred complainants
from reporting sexual harassment
because it sets a high standard that is
viewed as difficult to meet.”

One commenter asked the Department
to explain why the proposed definition
of hostile environment sex-based
harassment is consistent with the
statutory authority granted to the
Department under Title IX and should
be granted deference.

Discussion: The Department agrees
that the definition of “sexual
harassment” in the 2020 amendments
failed to fully effectuate Title IX’s
prohibition on sex discrimination. The
Department believes the final definition
will allow the Department to more fully
enforce Title IX’s nondiscrimination
mandate because the definition covers a
range of sex-based misconduct
consistent with Title IX’s broad
language, will better align with the
definitions of harassment in other civil
rights laws, and will reduce confusion.

The Department also disagrees with
the commenters’ characterizations of
OCR’s prior guidance and underscores
that prior guidance made clear OCR’s
commitment to interpreting Title IX
consistent with the First Amendment.
“OCR has consistently maintained that
the statutes that it enforces are intended
to protect students from invidious
discrimination, not to regulate the
content of speech.” U.S. Dep’t of Educ.,
Office for Civil Rights, First Amendment
Dear Colleague Letter (July 28, 2003)
(2003 First Amendment Dear Colleague
Letter), https://www2.ed.gov/about/
offices/list/ocr/firstamend.html; see also
2001 Revised Sexual Harassment
Guidance, at 22—-23; 2014 Q&A on
Sexual Violence, at 43—44. As discussed
more fully in the July 2022 NPRM,

7 The commenters cited Heather Hollingsworth,
Campus Sex Assault Rules Fall Short, Prompting
Overhaul Call Associated Press, June 16, 2022,
https://apnews.com/article/politics-sports-donald-
trump-education-5ae8d4c03863cf
98072e810c5de37048 (the University of Michigan
reported that their number of Title IX complaints
dropped from over 1,300 in 2019 to 56 in 2021 and
Title IX complaints at the University of Nevada, Las
Vegas dropped from 204 in 2019 to 12 in 2021 and
the number of cases that met the criteria for formal
investigation fell from 27 to 0).

nothing in the Title IX regulations
requires a recipient to restrict any rights
otherwise protected by the First
Amendment, and OCR has expressed
this view repeatedly in prior guidance.
See 87 FR 41415. For additional
discussion of the First Amendment, see
the below discussion of Hostile
Environment Sex-Based Harassment—
First Amendment Considerations
(§106.2).

With respect to the Department’s
authority to adopt a definition of hostile
environment sex-based harassment, we
refer to our extensive explanation in the
July 2022 NPRM. 87 FR 41393-94,
41410, 41413-14. The Department
further notes that Congress empowered
and directed the Department, and other
Federal agencies, to issue regulations
that effectuate Title IX. 20 U.S.C. 1682.
The Department also observes that when
Congress enacted Title IX in 1972, it
imposed a broad prohibition on
discrimination based on sex in
education programs and activities that
receive Federal financial assistance and
since then has declined on multiple
occasions to limit the scope of Title IX.8
Title IX’s plain language prohibits any
discrimination on the basis of sex in a
recipient’s education program or
activity and the Department maintains
that, in the administrative enforcement
context, Title IX must function as a
strong and comprehensive measure to
effectively address sex discrimination.
See generally 118 Cong. Rec. 5803-58
(1972) (statement of Sen. Bayh); see also
N. Haven Bd. of Educ. v. Bell, 456 U.S.
512, 521 (1982) (““There is no doubt that
‘if we are to give [Title IX] the scope that
its origins dictate, we must accord it a
sweep as broad as its language.’”’).

We further discuss the Department’s
authority to define “sex-based
harassment” in the below section on
Hostile Environment Sex-Based
Harassment—the Davis standard.

Changes: None.

Hostile Environment Sex-Based
Harassment—the Davis Standard
(§106.2)

Background: In Davis, the Supreme
Court held that a private action under
Title IX for money damages against a
school for student-to-student
harassment will lie only if the
harassment is “‘so severe, pervasive, and
objectively offensive that it effectively
bars the victim’s access to an
educational opportunity or benefit.”

8For example, Congress passed the Civil Rights
Restoration Act in 1987, 20 U.S.C. 1687, to clarify
the definition of “program or activity”’ in Title IX,
and Congress has also rejected multiple
amendments to exempt revenue producing sports
from Title IX.

526 U.S. at 633. For purposes of this
subsection, the Department refers to the
requirement that harassment be so
““severe, pervasive, and objectively
offensive” that it effectively bars access
to an educational opportunity or benefit
as the “Davis standard.”

Comments: A group of commenters
supported the Department’s proposed
definition of hostile environment sex-
based harassment as compatible with
Davis. Citing Gebser, 524 U.S. at 286—
87, 292, these commenters further noted
that the Supreme Court has recognized
the Department’s regulatory authority to
implement Title IX’s nondiscrimination
mandate, even if the resulting
regulations do not use the same legal
standards that give rise to a claim for
money damages in private actions.

Some commenters opposed the
proposed definition of hostile
environment sex-based harassment
because it deviates from the Davis
standard. Some commenters stated that
the Department failed to specifically
address either how the proposed
definition of hostile environment sex-
based harassment is consistent with
Davis or adequately explain why the
Department departed from the Davis
standard. In addition, a group of
commenters argued that the Department
should not depart from the Davis
standard because the Supreme Court
held that Title IX covers misconduct by
recipients, not teachers or students. As
well, this group of commenters stated
that courts have used the Davis standard
to award (or evaluate) injunctive relief,
not merely damages, in private party
suits.

One commenter stated that OCR has
previously rejected the idea that a
different definition for harassment
applies in private lawsuits for monetary
damages as compared to OCR’s
administrative enforcement in the 2001
Revised Sexual Harassment Guidance.

One commenter argued that requiring
a recipient to apply the Title VII
workplace standard to students in
administrative enforcement of Title IX
would burden the recipient, create
conflicts between Title IX’s application
in the courts compared to the
administrative context, and lead to
unpredictable applications of the law.
Some commenters urged the
Department to maintain the definition of
“sexual harassment” in the 2020
amendments, including the reference to
unwelcome conduct that is both severe
and pervasive.

Other commenters stated that the
proposed regulations would allow a
recipient to benefit from the Davis
standard if it was sued for monetary
damages under Title IX but would
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subject individual students and
employees to what they asserted is a
lower standard. The commenters further
asserted that the potential loss of
Federal funding in the context of
administrative enforcement would put
more pressure on administrators to
punish student expression than the
threat of losing a lawsuit. Additionally,
a group of commenters asserted that, in
light of the differences in ages of the
students and the purposes of education
across institutions, and because it
would be reasonable for a school to
refrain from disciplinary action that
school officials believe would violate
the Constitution, a recipient should
have flexibility to make its own
disciplinary decisions.

One commenter maintained that the
Davis standard adequately protects
survivors of student-to-student
harassment and stated that plaintiffs
have successfully used the Davis
standard to hold a recipient liable for its
deliberate indifference to student-to-
student harassment.

Discussion: The Department
appreciates the range of opinions
regarding the consistency of the
proposed regulations with the Supreme
Court’s decision in Davis. After
reviewing applicable law, the public
comments received, and the
Department’s experience enforcing Title
IX with regard to harassment, the
Department agrees with commenters
who supported the Department’s
proposed definition of hostile
environment sex-based harassment. The
final definition of hostile environment
sex-based harassment is consistent with
the Davis standard because, like the
Davis standard, the definition requires a
contextual consideration of the totality
of the circumstances to determine
whether harassment impacted a
complainant’s or plaintiff’s educational
benefits, and only accounts for conduct
that is so serious that it implicates a
person’s access to the recipient’s
education program or activity. Also, as
discussed in the section below on
Hostile Environment Sex-Based
Harassment—Subjectively and
Objectively Offensive (§ 106.2), the
Department added the word
“offensive,” which also appears in the
Davis standard, to the final definition.
The Department’s final definition is not
identical to Davis, however, because the
Department also believes a broader
standard is appropriate to enforce Title
IX’s prohibition on sex discrimination
in the administrative context, in which
educational access is the goal and
private damages are not at issue. To that
end, the final regulations require that
harassing conduct be “subjectively and

objectively offensive” and “severe or
pervasive,” rather than the Davis
standard’s “‘severe, pervasive, and
objectively offensive.” As described
further below, the final definition
follows the text of Title IX, falls well
within the Department’s authority to
implement the statute, squares with the
Department’s enforcement experience,
and is compatible with Davis as well as
other relevant precedent.

The Department disagrees with
commenters that the Department’s
regulatory definition of hostile
environment sex-based harassment must
be identical to the Davis standard. The
Court in Davis did not set forth any
definition of hostile environment sex-
based harassment—it articulated the
circumstances under which sexual
harassment is sufficiently serious to
create institutional liability for private
damages when a recipient is
deliberately indifferent to it. 526 U.S. at
639 (examining “whether a district’s
failure to respond to student-on-student
harassment in its schools can support a
private suit for money damages”).
Indeed, the Davis Court specifically
indicated that the question of whether
student-to-student harassment could be
“discrimination” for purposes of Title
IX was not the issue in the case. The
Court explained that the defendants did
not “support an argument that student-
on-student harassment cannot rise to the
level of ‘discrimination’ for purposes of
Title IX,” and contrasted that question
with the issue in the case, which
concerned the standard for damages
liability under Title IX for such
harassment. Id. Moreover, the Davis
Court explicitly stated that it was
addressing the relevant scope of
discrimination “in the context of a
private damages action” when
articulating that in such contexts, the
sexual harassment must be “severe,
pervasive, and objectively offensive.”
Id. at 649-50. Similarly, the Gebser
Court was especially concerned about
the possibility of requiring a school to
pay money damages for harassment that
exceeded its level of Federal funding,
not about the scope of prohibited
harassment generally. See 524 U.S. at
289-90 (discussing Title IX’s
administrative enforcement proceedings
including the opportunity for a recipient
to take corrective measures, and
observing, in part, that “‘an award of
damages in a particular case might well
exceed a recipient’s level of federal
funding”). The Supreme Court has
noted that the words of an opinion must
be evaluated in a “particular context,”
and readers must determine the
“particular work” those words do. Nat’l

Pork Producers Council v. Ross, 598
U.S. 356, 374 (2023). So, although the
Court in Davis used the phrase “severe,
pervasive, and objectively offensive,”
the opinion as a whole makes clear that
the Court was describing only the
standards applicable to the “particular
context” of a private action for
damages—not the standard applicable to
administrative enforcement. The
standard adopted by the Court was
intended, in part, to do the “particular
work” of imposing a high bar
specifically for private damages claims.
Davis, 526 U.S. at 652—53.

The Gebser Court recognized the
authority of Federal agencies such as the
Department to “‘promulgate and enforce
requirements that effectuate [Title IX’s]
nondiscrimination mandate” even in
circumstances that would not give rise
to a claim for monetary damages. 524
U.S. at 292. Davis itself emphasizes the
point about the Department’s authority
to issue rules for administrative
enforcement. After observing that
Congress “‘entrusted” Federal agencies
to “promulgate rules, regulations, and
orders to enforce the objectives’ of Title
IX, Davis, 526 U.S. at 638, the Court
repeatedly and approvingly cited the
Department’s then-recently published
guidance regarding sexual harassment,
see id. at 647—48, 651 (citing 1997
Sexual Harassment Guidance, 62 FR
12039-42). That guidance specifically
stated that schools could be found to
violate Title IX if the relevant
harassment “was sufficiently severe,
persistent, or pervasive to create a
hostile environment.” 62 FR 12040. The
guidance thus articulated a broader
standard for prohibited harassment than
the standard the Court articulated in
Davis for purposes of private damages
liability. And rather than calling into
question the validity of that guidance,
the Court in Davis relied on it. The
Court in Davis also cited approvingly
the Department’s racial harassment
guidance interpreting Title VI, see
Davis, 526 U.S. at 648—49 (citing 1994
Racial Harassment Guidance, 59 FR
11449), which, like the Department’s
1997 Sexual Harassment Guidance and
2001 Revised Sexual Harassment
Guidance, explained that a hostile
environment may exist if the relevant
harassment was ““severe, pervasive or
persistent.” 59 FR 11449. Davis thus
implicitly acknowledges the different
standards that may govern private
claims as compared to administrative
enforcement. In addition, the
Department is not aware of any court
that restricted the Department from
applying the prior longstanding
definition of hostile environment sexual



Case: 2:24-cv-00072-DLB-CJS Doc #: 1-2 Filed: 04/30/24 Page: 27 of 424 - Page ID#:

12
Federal Register/Vol. 89, No. 83/M0n&ay, April 29, 2024 /Rules and Regulations

33499

harassment in the administrative
enforcement context. The Department
thus disagrees with the claim that the
definition of hostile environment sex-
based harassment in the final
regulations must be identical to the
Davis standard—particularly given that
the Department’s definition was
developed to ensure that a recipient
operates its education program or
activity in a manner that is fully
consistent with Title IX, and the Davis
standard was developed with attention
to the challenges associated with
imposing money damages on a school
district in a private civil action related
to student-to-student conduct.®

Gebser and Davis thus align with the
Department’s long-held view that its
administrative enforcement standard
need not be identical to the standard for
monetary damages in private litigation.
The Department made its view clear in
the July 2022 NPRM and elsewhere in
this preamble. See 87 FR 41413—14. In
the preamble to the 2020 amendments,
the Department similarly stated that it
has regulatory authority to select
conditions and a liability standard
different from those used in Davis
because the Department has authority to
issue regulations that require recipients
to take administrative actions to
effectuate Title IX’s nondiscrimination
mandate.1° 85 FR 30033. The
Department also noted that the
definition of “sexual harassment” in the
2020 amendments did “not simply
codify the Gebser/Davis framework”
and instead it “‘reasonably expand[ed]
the definition[ ] of sexual harassment”
to tailor it to the administrative
enforcement context. Id. The
Department also reiterated in the
preamble to the 2020 amendments that
the Court in Davis did not opine as to
what the appropriate definition of

9 See Davis, 526 U.S. at 639 (describing the
Court’s focus on the specific issue of damages in
private civil actions); Gebser, 524 U.S. at 283 (“In
this case, moreover, petitioners seek not just to
establish a Title IX violation but to recover damages
based on theories of respondeat superior and
constructive notice. It is that aspect of their action,
in our view, that is most critical to resolving the
case.” (emphasis in original)); Gebser, 524 U.S. at
292 (recognizing the distinction between
administrative enforcement and civil liability).

10 Although the Department’s administrative
enforcement proceedings differ in many ways from
private lawsuits for money damages, the
Department does not mean to suggest that
administratively imposed remedial actions can
never have financial consequences. See 85 FR
30414-15 (“Remedial action required of a recipient
for violating Title IX or these final regulations may
therefore include any action consistent with 20
U.S.C. 1682, and may include equitable and
injunctive actions as well as financial compensation
to victims of discrimination or regulatory
violations, as necessary under the specific facts of
a case.”).

sexual harassment must or should be for
the Department’s administrative
enforcement. Id.

The Department acknowledges that
some courts have applied the Davis
standard when deciding whether to
grant injunctive relief in addition to
damages, but that does not change the
fact that the Davis standard was
developed in the context of determining
whether a school district’s failure to
respond to student-to-student
harassment makes the school district
liable for monetary damages and that
the Department is not bound by that
standard in the administrative
enforcement context. The cases cited by
commenters do not establish that the
final regulations exceed the boundaries
of Title IX and the Department’s
authority to effectuate the statute. Davis,
Gebser, and the reasoning offered in this
preamble are more persuasive grounds
for determining the content of the final
regulations. Indeed, courts have recently
confirmed that the Department may use
Davis and Gebser as the “appropriate
starting point for administrative
enforcement of Title IX,” and then
“adapt[]. . .that framework to hold
recipients responsible for more than
what the Gebser/Davis framework alone
would require.” Victim Rts. L. Ctr. v.
Cardona, 552 F. Supp. 3d 104, 129-30
(D. Mass. 2021) (quotation marks
omitted) (emphasis added); accord New
York v. U.S. Dep’t of Educ., 477 F.
Supp. 3d 279, 297 (S.D.N.Y. 2020)
(holding that it was reasonable for the
Department to conclude it “was not
required to adopt the definition of
sexual harassment in the Gebser/Davis
framework’’). Consistent with that
judicial guidance, the Department’s
definition of hostile environment
harassment covers more than that
described in Davis alone.

The Department disagrees with
commenters who maintained that
distinctive standards for money
damages and administrative
enforcement will be unduly
burdensome, confusing, or otherwise
improper given the 2020 amendments or
other Department statements. The Davis
standard has been in place for Title IX
civil actions seeking monetary damages
since 1999—well over twenty years—
but the Department has never adopted
that precise standard for the
Department’s Title IX administrative
enforcement actions. The Department is
not aware of any persuasive evidence
that recipients were unable to
understand the difference between the
administrative enforcement and civil
damages contexts during the period
prior to or since the 2020 amendments.
Nor has OCR’s experience in enforcing

Title IX during that period provided a
basis to conclude that any differences
between the administrative enforcement
and civil damages contexts were barriers
to effective implementation of Title IX’s
nondiscrimination requirement, or that
the Department’s approach to
enforcement infringed on protected
speech rights. It is OCR’s experience
that when recipients’ responses to sex-
based harassment fail to comply with
Title IX, such failure is not because the
recipient is unable to understand the
differences between the administrative
enforcement and civil damages contexts,
but rather because the recipient failed to
respond promptly and effectively to
known sex-based harassment.

The Department also appreciates the
commenters’ concern that a recipient
might impose a sanction on a student or
employee for violating its policy against
sex discrimination, while the recipient
might not be held liable for money
damages in a private civil action if it did
not impose such a sanction. But the
Department is not convinced the
commenters identified a logical
inconsistency between discipline for
those who engage in harassment and the
absence of damages against a recipient
for responding to such harassment. A
recipient must take action to address
sex-based harassment, which may
include taking disciplinary action
against a respondent, regardless of
whether the complainant may be
entitled to monetary damages due to the
recipient’s deliberately indifferent
response. That a recipient may not be
liable in damages for a student’s or
employee’s harassment does not provide
a reason to conclude that the harassing
student or employee is immune from
disciplinary action under Title IX or any
other applicable provision.

Nothing in the comments, the 2020
amendments, or previous Department
guidance documents dissuades the
Department from concluding in these
final regulations that distinguishing
between damages and administrative
enforcement standards is a lawful and
well-reasoned approach to effectuating
Title IX.

Given the differences between the two
contexts, there is ample justification for
the Department to apply a different
standard to the type of conduct to which
a recipient must respond than to
conduct for which a private party may
seek damages as a result of a recipient’s
failure to respond. Requiring conduct to
be “severe and pervasive” in private
actions for damages requires a broad
showing—of intensity and breadth—
before a recipient can be held
monetarily liable. Such a high barrier is
not necessary or appropriate in the
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administrative context, in which the
goal is to ensure access to education.

Because evaluation of harassing
conduct depends on the surrounding
circumstances, the Department believes
it is appropriate to recognize that
conduct that is either pervasive or
severe may create a hostile environment
that limits or denies a person’s
educational access. Under the final
definition of hostile environment sex-
based harassment, a recipient must still
make an individualized determination
as to whether certain conduct
constitutes prohibited sex-based
harassment and may conclude, for
example, that certain conduct between
employees is not prohibited while the
same conduct between students or
between a student and an employee is
prohibited. As explained in the section
below discussing Hostile Environment
Sex-Based Harassment—Factors to be
Considered (§ 106.2), whether
unwelcome sex-based conduct has
created a hostile environment is
determined based on the totality of the
circumstances. The final regulations
thus call for a recipient to consider the
ages, roles, and other relevant
characteristics of the parties involved,
including whether they are students or
employees, in making the
determination. Based on the specific
circumstances in which a particular
incident arises, a single serious
incident—even if not pervasive—may be
so severe as to create a hostile
environment. And based on the specific
circumstances in which it occurs,
pervasive conduct—even if no single
occurrence of the conduct, taken in
isolation, is severe—may likewise create
a hostile environment.

Moreover, in the context of
administrative enforcement, a recipient
must be given notice and an opportunity
to come into compliance before the
termination of funding. 20 U.S.C. 1682.
Indeed, the Department’s administrative
enforcement investigations generally
result in agreements with the recipient
to take action that would bring them
into compliance. Thus, if the
Department receives a complaint about
severe or pervasive harassment, and its
investigation confirms the allegations in
that complaint, the Department will
bring this conduct to the attention of the
recipient, and to discuss and determine
appropriate corrective measures with
the recipient’s input. These protective
guardrails and opportunity for the
recipient to take corrective measures do
not apply in the context of private
lawsuits for damages; accordingly, a
higher bar (i.e., severe and pervasive)
may be appropriate in that context. The
definition of hostile environment sex-

based harassment in the final
regulations takes account of the
differences between these two contexts
and is consistent with the Department’s
responsibility to administratively
enforce Title IX’s strong and
comprehensive prohibition on sex
discrimination. See generally 118 Cong.
Rec. 5803-12 (1972) (statement of Sen.
Bayh).

Regarding one commenter’s concerns
about applying Title VII workplace
standards to students, as explained in
the preamble to the July 2022 NPRM,
the Department recognizes the
differences between educational and
workplace environments. See 87 FR
41415-16. Although the final definition
of hostile environment sex-based
harassment aligns closely with the
definition of hostile environment sexual
harassment under Title VII, the
Department did not simply adopt the
Title VII definition and instead
appropriately crafted the definition for
use in education programs or activities
governed by Title IX. There are
substantial administrative and
compliance benefits associated with
greater alignment, given that the vast
majority of recipients must comply with
both Title IX and Title VII. Even
considering the benefits of more closely
aligning the Title IX and Title VII
standards, however, the Department
reiterates that the most fundamental
consideration is that the final definition
of hostile environment sex-based
harassment will better enable the
Department to implement Title IX’s
prohibition on sex discrimination. See
87 FR 41415. The Department’s
commitment to the effective
implementation of Title IX is the
essential and principal reason for the
final regulations. Most importantly,
then, the definition of hostile
environment sex-based harassment
aligns with Congress’s commitment in
Title IX that no person shall be
subjected to sex discrimination under
an education program or activity that
receives Federal financial assistance.

Regarding some commenters’
characterization of the Department’s
definition of hostile environment sex-
based harassment as a “lower standard”
than the Supreme Court set out in Davis,
the Department reemphasizes that the
Court in Davis did not define hostile
environment sexual harassment and that
the definition of hostile environment
sex-based harassment in these final
regulations requires satisfaction of
several elements before a hostile
environment is established, including
that the sex-based conduct be both
subjectively and objectively offensive.
Thus, the conduct in question must be

(1) unwelcome, (2) sex-based, (3)
subjectively and objectively offensive,
as well as (4) so severe or pervasive (5)
that it results in a limitation or denial
of a person’s ability to participate in or
benefit from the recipient’s education
program or activity. The changes to the
definition of “sexual harassment” in the
2020 amendments are important to the
effective implementation of Title IX, the
Department determined, but the degree
of difference from the Davis standard
should not be overstated.

The Department is not persuaded by
comments arguing that a recipient is
equally or more likely to (unlawfully)
discipline students because of fear of
Federal funding loss than because of
fear of damages litigation by private
parties. The Department’s decades of
enforcement experience have not
established a convincing basis for that
conclusion. In addition, the Department
is not persuaded by comments asserting
that a recipient will be more driven to
impose, and a respondent more likely to
face, unfair or unlawful discipline
under the Department’s definition of
hostile environment sex-based
harassment than under the Davis
standard. First, as set out in the July
2022 NPRM and in the discussion of
§§106.45 and 106.46 in this preamble,
the final regulations require a recipient
to adopt grievance procedures that
include many procedural protections to
effectuate investigations, and evidence-
based determinations, that are designed
to ensure a fair process for all parties,
including, for example, equitable
treatment and an equal opportunity to
access to relevant evidence, and the
objective evaluation of all relevant and
not otherwise impermissible evidence
prior to determination. See 87 FR
41461-63; see also discussion of
Framework for Grievance Procedures for
Complaints of Sex Discrimination (II.C).
Further, as discussed more fully in the
section below on Hostile Environment
Sex-Based Harassment—First
Amendment Considerations (§ 106.2),
the final regulations maintain the
language in § 106.6(d) that nothing in
the Title IX regulations requires a
recipient to restrict any rights that
would otherwise be protected from
government action by the First
Amendment. The Department also
maintains that the grievance procedure
requirements in these final regulations,
combined with the acknowledgement
that recipients must not infringe on any
First Amendment rights, including in
the imposition of discipline, provide
protections that—like the Davis
standard—will ensure respondents do
not face unfair discipline. See Davis,
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526 U.S. at 648 (rejecting the argument
that the Court’s opinion would require
“‘expulsion of every student accused of
misconduct’”’).

As for commenters’ concern that the
Department’s enforcement of the
definition of “‘sex-based harassment”
might somehow prompt schools to
violate the First Amendment’s
protection of speech, the Department
acknowledges that, in the preamble to
the 2020 amendments, the Department
stated that adopting a definition of
“sexual harassment” closely aligned
with the Davis standard “helps ensure
that Title IX is enforced consistent with
the First Amendment.” 85 FR 30033.
The standard in the final regulations is
also sufficiently closely aligned with
Davis for purposes of ensuring that Title
IX is enforced consistent with the First
Amendment. The Department is not
persuaded by the commenters’
interpretation of Supreme Court
precedent to conclude otherwise or by
the commenters’ characterizations of the
relevant considerations in setting an
appropriate standard for hostile
environment sex-based harassment to
effectuate Title IX. Moreover, the
Department notes again that § 106.6(d)
assures that nothing in these regulations
requires a recipient to take action that
conflicts with the U.S. Constitution,
including the First Amendment.
Further, the Department repeats the
statement from the July 2022 NPRM that
a recipient must formulate, interpret,
and apply its rules in a manner that
respects the legal rights of students and
employees when taking action to end
sex-based harassment that creates a
hostile environment. See 87 FR 41415.

The final regulations enable broad
protection against sex discrimination in
federally funded education programs
and activities while respecting
individual constitutional rights. For
example, although the First Amendment
may in certain circumstances constrain
the manner in which a recipient
responds to discriminatory harassment
in the form of speech, recipients have
ample other means at their disposal to
remedy a hostile environment. For
additional discussion, see the section
below on First Amendment
Considerations. Recipients can—
consistent with the Due Process
Clause—impose discipline, where
appropriate and not inconsistent with
the First Amendment, by following the
various procedures designed to protect
respondents in grievance procedures.
For further explanation, see the
discussions of the grievance procedure
requirements in §§ 106.45 and 106.46.

The Department agrees with
commenters insofar as they assert that

the Davis standard reconciles protected
speech and actionable discrimination,
but the Department disagrees that the
Davis standard is the only such standard
or was set out by the Court as such.
Adopting such a position would seem to
rule out the Title VII standard for hostile
environment harassment even as to
employees in workplaces. Relatedly,
while the Department agrees with the
commenter who stated that the Davis
standard protects some complainants
whom the commenter describes as
survivors of student-to-student
harassment, the Davis standard does not
encompass the full meaning of
Congress’s prohibition on sex
discrimination. As discussed above, the
Davis Court was not addressing the full
scope of Title IX’s protection, only the
standard under which a private party
could seek damages against a recipient
in a civil action for student-to-student
sex-based harassment under Title IX.
See, e.g., 526 U.S. at 639, 649-50.

The Department recognizes that some
recipients have adopted harassment
policies that have been successfully
challenged on First Amendment
grounds and that, in some of those
cases, courts have invoked Davis in
reaching their conclusions. See, e.g.,
Speech First, Inc. v. Cartwright, 32 F.4th
1110 (11th Cir. 2022). The policies at
issue in those cases, however, do not
contain the definition of “sex-based
harassment” set out in these final
regulations and instead were broader
and less protective of speech.1?

11 For example, the policy at issue in Speech First
stated that discriminatory harassment “may take
many forms, including verbal acts, name-calling,
graphic or written statements (via the use of cell
phones or the internet), or other conduct that may
be humiliating or physically threatening.” 609 F.
Supp. 3d at 1114. The policy’s definition of hostile
environment harassment did not reference
offensiveness, which is in the definition of hostile
environment sex-based harassment in these final
regulations. It defined hostile environment
harassment as ‘“‘harassment that is so severe or
pervasive that it unreasonably interferes with,
limits, deprives, or alters the terms or conditions of
education (e.g., admission, academic standing,
grades, assignment), employment (e.g., hiring,
advancement, assignment), or participation in a
program or activity (e.g., campus housing), when
viewed from a subjective and objective
perspective.” Id. at 1114—-15. The court specifically
noted that the terms “unreasonably’” and “‘alter,”
neither of which appear in the definition of hostile
environment sex-based harassment in the final
regulations, were amorphous and imprecise. Id. at
1121. The court also noted that the university’s
policy prohibited students not only from
committing the specified acts, but also from
condoning, encouraging, or even failing to intervene
to stop them. Id. at 1115 (internal quotation marks
omitted). The definition of hostile environment
harassment in these final regulations does not
discuss condoning, encouraging, or failing to
intervene. Further, the court noted that the
university’s student code of conduct stated that the
discriminatory harassment policy, among other
policies, “should be read broadly and [is] not

Moreover, the cases cited by
commenters do not represent the
universe of relevant cases in which
courts have addressed First Amendment
challenges to recipient policies
prohibiting harassment. In other cases,
courts have upheld recipient
prohibitions on harassment against First
Amendment challenges. See, e.g.,
Rowles, 983 F.3d at 358-59; Koeppel,
252 F. Supp. 3d at 1326; Marshall, 2015
WL 1179955, at *6-—7. Also, with respect
to elementary schools and secondary
schools, the Supreme Court has
recognized that school regulation of
student speech may be appropriate to
prohibit “serious or severe bullying or
harassment targeting particular
individuals,” in addition to “threats
aimed at teachers or other students.”
Mahanoy Area Sch. Dist. v. B.L., 141 S.
Ct. 2038, 2045 (2021). We offer further
discussion of the First Amendment in
the section on Hostile Environment Sex-
Based Harassment—First Amendment
Considerations (§ 106.2) below.

Changes: As explained in the section
below on Hostile Environment Sex-
Based Harassment—Subjectively and
Objectively Offensive (§ 106.2), the
Department has revised the definition of
“sex-based harassment” to add the word
“offensive” to the subjective and
objective standard for establishing
hostile environment sex-based
harassment.

Hostile Environment Sex-Based
Harassment—First Amendment
Considerations (§ 106.2)

Comments: These comments have
been organized into 12 categories, and
the discussion of all of these comments
follows.

Support for Enforcing Title IX
Protections Consistent With the First
Amendment

A group of commenters stated that the
proposed definition of hostile
environment sex-based harassment
would effectively enforce Title IX’s
protections while ensuring consistency
with the First Amendment by requiring
a totality of the circumstances approach
to assessing and evaluating the conduct
from both a subjective and objective
perspective to ensure the conduct
constitutes harassment and is not only
speech. Some commenters appreciated
the Department’s commitment to
freedom of speech and academic
freedom and the Department’s intention
to maintain the First Amendment

designed to define prohibited conduct in exhaustive
terms.” Id. at 1121 (internal quotation marks
omitted).
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language in § 106.6(d) in the 2020
amendments.

One commenter stated that the
““severe or pervasive’ standard in the
definition of hostile environment sex-
based harassment recognizes that the
government may limit some protected
speech in the educational context to
preserve its interest in ensuring equal
access to education.

Prohibiting or Chilling Speech

Other commenters were concerned
that the proposed definition of hostile
environment sex-based harassment
would prohibit or chill speech that is
protected under the First Amendment.
For example, some commenters feared
that the proposed definition would strip
individuals of their freedom of speech,
assembly, press, and religion and
disagreed with the Department’s
contention that the proposed definition
would not cover protected speech.

Some commenters expressed concern
about the potential for self-censorship
and referenced what they said were high
rates of self-censorship at postsecondary
institutions. One commenter supported
maintaining the definition of “sexual
harassment” in the 2020 amendments
because the commenter said it ensures
verbal conduct is not punished in a way
that chills speech or restricts academic
freedom. The commenter noted that the
Department stated in the preamble to
the 2020 amendments that the
Department found evidence that
recipients’ anti-harassment policies
infringed on speech protected under the
First Amendment and encouraged
students and faculty to avoid debate and
controversial ideas. See 85 FR 30154.

A group of commenters stated that the
Department cannot compel schools to
suppress speech in a manner that would
otherwise violate the First Amendment
even in private schools where the First
Amendment does not apply.

One commenter opposed the
proposed definition of hostile
environment sex-based harassment
because they believed that allegations of
sex discrimination would trigger
burdensome supportive measures
against respondents, and thus students
and employees would be forced to avoid
any speech that could be perceived as
violating the proposed regulations in
order to avoid being subjected to such
measures.

Reporting, Tracking, and Investigating

Some commenters expressed concern
that nearly all classroom discussions
about sex-related topics would involve
statements that may constitute sex
discrimination and would be subject to
the reporting requirements under

proposed § 106.44(c), which would chill
free speech of students and employees
and lead to investigations. Some
commenters were concerned that
postsecondary institutions would use
Title IX as an excuse to take adverse
action against faculty whose research
includes controversial positions.

The Davis Standard and the First
Amendment

Similar to the comments discussed
above in the section on Hostile
Environment Sex-Based Harassment—
the Davis Standard (§ 106.2), some
commenters argued that departing from
the Davis standard would violate the
First Amendment. Some commenters
stated that the proposed definition of
hostile environment sex-based
harassment has already been criticized
by the U.S. Court of Appeals for the
Eleventh Circuit in Speech First, 32
F.4th at 1113, which involves a
challenge to a postsecondary
institution’s policy that used language
the commenters asserted is similar to
the proposed definition. The
commenters also asserted that other
courts have looked unfavorably on this
definition within the context of
postsecondary institutions’ anti-
harassment policies. These commenters
argued that the only way for the
Department to avoid invalidation by a
court is to use a definition of hostile
environment sex-based harassment that
includes all of the elements of the Davis
standard.

Academic Freedom

Some commenters were concerned
that the proposed definition of hostile
environment sex-based harassment
would not adequately protect academic
freedom, asserting that the proposed
definition would restrict a recipient
from allowing faculty and students at
postsecondary institutions to have a
constructive dialogue and freely
exchange ideas. One commenter was
concerned that students would be
deterred from making sex-based
comments, which the commenter
asserted would stop postsecondary
students from having the types of
conversations from which they might
learn the most. Another commenter
recommended that the Department
amend § 106.6(d), which the
Department did not propose to amend,
to reference academic freedom.

Content-Based and Viewpoint-Based
Regulation

Some commenters objected to the
proposed definition of hostile
environment sex-based harassment
because they asserted it would impose

invalid content- and viewpoint-based
restrictions on protected speech and
unconstitutionally compel speech on
matters of public debate.

Compelled Speech

Some commenters objected to the
language in the July 2022 NPRM stating
that even though ““the First Amendment
may prohibit a recipient from restricting
the rights of students to express
opinions about one sex that may be
considered derogatory, the recipient can
affirm its own commitment to
nondiscrimination based on sex and
take steps to ensure that competing
views are heard.” 87 FR 41415. One
commenter referenced court decisions
holding that freedom of speech includes
the right to speak freely and to refrain
from speaking at all.

Speech Related to Abortion

The Department also received
comments regarding speech related to
abortion. Some commenters were
concerned that the proposed definition
of hostile environment sex-based
harassment would silence speech and
viewpoints of students opposed to
abortion rights. Other commenters were
concerned that students protesting
abortion rights would be found
responsible for creating a hostile
environment or retaliated against by
other individuals in the recipient’s
education program or activity for
allegedly creating a hostile environment
under the proposed definition of hostile
environment sex-based harassment.

One commenter asked the Department
to clearly state in the proposed
regulations that a recipient would not be
compelled to promote abortion and that
speech, organizations, events, and
speakers that oppose abortion rights
would not be considered in violation of
Title IX.

Religious Liberty

Some commenters asserted that the
proposed definition of hostile
environment sex-based harassment
conflicted with the First Amendment’s
guarantee of religious liberty. One
commenter was concerned that the
proposed regulations would threaten
freedom of expression and academic
inquiry at religiously affiliated schools
and for professors and students whose
areas of teaching and study are related
to morality or religion. The commenter
stated that requiring students and
employees to conform to the
Department’s views on these issues
related to sexual orientation, gender
identity, and termination of pregnancy
would violate the First Amendment,
burden those who hold disfavored
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views including views informed by
deeply held religious convictions and
those who teach about these topics, and
lead students and professors to refrain
from espousing their beliefs because of
the personal risk associated with doing
s0.

Some commenters asked the
Department to ensure that the final
regulations not require or encourage a
recipient to punish religious exercise
and speech, including by amending the
proposed regulations to state that they
do not require an individual or recipient
to endorse or suppress views in a way
that violates their sincerely held
religious beliefs.

Freedom of Association

Some commenters stated that freedom
of association protects the right to
exclude others based upon the group’s
messaging. One commenter was
concerned that under the proposed
definition of hostile environment sex-
based harassment, an LGBTQI+ student
group could be forced to allow non-
LGBTQI+ students to join or lead the
group and urged the Department to
maintain the definition of “sexual
harassment” from the 2020
amendments. Another commenter said
that even if student groups benefit from
Federal funding provided to their
postsecondary institutions, such
funding does not transform the actions
of these groups into State action.

Supremacy of the First Amendment and
Statutory Interpretation

One commenter was concerned about
the proposed removal of some
references to the primacy of the First
Amendment that were in the 2020
amendments and the reduced
discussion of the First Amendment in
the July 2022 NPRM. The commenter
urged the Department to explicitly
clarify the “supremacy of constitutional
concerns” when they conflict with Title
IX to avoid recipients being forced to
expend resources on litigation.

Another commenter argued the
Department violated the Administrative
Procedure Act because, in the July 2022
NPRM, the Department did not engage
meaningfully with the First Amendment
analysis in the preamble to the 2020
amendments. This commenter asserted
that the Department must provide a
reasoned explanation for why it
disregarded the facts and circumstances
that the Department considered in the
2020 amendments and explain why it
now takes an opposing view.

Private Recipients and Free Speech

One commenter expressed concern
that the proposed regulations do not

make allowances for State laws that
extend free speech rights to students at
private schools and that proposed
§106.6(b) would preempt such laws.
Another commenter recommended that
the Department extend § 106.6(d) to
reach private recipients.

Discussion: The Department
appreciates the commenters’ thoughtful
views on the First Amendment
implications of the proposed definition
of hostile environment sex-based
harassment. The Department is fully
committed to the freedom of speech, the
freedom of association, religious liberty,
and academic freedom. The Department
reaffirms the importance of the free
exchange of ideas in educational
settings and particularly in
postsecondary institutions, consistent
with the First Amendment. Indeed, a
free exchange of different ideas is
essential to high quality education.
Nothing in the Title IX regulations
restricts any rights that would otherwise
be protected from government action by
the First Amendment. See 34 CFR
106.6(d).

Consistent with those commitments,
and after a thorough review of the 2020
amendments and information received
prior to, during, and after the issuance
of the July 2022 NPRM, the Department
is convinced that the definition of
hostile environment sex-based
harassment in the final regulations does
not infringe the constitutional rights of
students, employees, and all others. The
Department therefore agrees with those
commenters who concluded that the
proposed definition of hostile
environment sex-based harassment
would provide more protection from
discrimination than the 2020
amendments and fully effectuate Title
IX’s nondiscrimination mandate, while
still respecting the First Amendment
rights of students, employees, and all
others.

The Department acknowledges that
there can be tension between laws and
policies that target harassment and the
freedom of speech protected by the First
Amendment. See, e.g., Saxe v. State
Coll. Area Sch. Dist., 240 F.3d 200, 206—
07 (3d Cir. 2001). The Department
nonetheless believes that the final
regulations appropriately protect the
rights guaranteed under the First
Amendment. First, as explained above
in Hostile Environment Sex-Based
Harassment—the Davis standard
(§106.2), the final regulations maintain
the language from § 106.6(d) in the 2020
amendments that nothing in the Title IX
regulations requires a recipient to
restrict any rights that would otherwise
be protected from government action by
the First Amendment. Second, the

Department reiterates the statement
from the July 2022 NPRM that a
recipient must formulate, interpret, and
apply its rules in a manner that respects
the legal rights of students and
employees when taking action to end
sex-based harassment that creates a
hostile environment. See 87 FR 41415.
The Department maintains that although
the First Amendment may in certain
circumstances constrain the manner in
which a recipient responds to sex-based
harassment in the form of speech,
recipients have ample other means at
their disposal to remedy a hostile
environment, and recipients remain free
under the final regulations to determine
whether discipline is the appropriate
response to sex-based harassment, and if
so, what form that discipline should
take.

The Department further notes that the
government’s compelling interest in
preventing discrimination is well
established. See, e.g., Saxe, 240 F.3d at
209 (“preventing discrimination in the
workplace—and in the schools—is not
only a legitimate, but a compelling,
government interest” (citing Bd. of Dirs.
of Rotary Internat’l v. Rotary Club of
Duarte, 481 U.S. 537, 549 (1987))). And
the Supreme Court has specifically
recognized the government’s
“compelling interest in eradicating
discrimination” on the basis of sex.
Roberts v. U.S. Jaycees, 468 U.S. 609,
623—24 (1984) (explaining that the goal
of eliminating sex discrimination and
assuring equal access to publicly
available goods and services is
“unrelated to the suppression of
expression” and “plainly serves
compelling state interests of the highest
order”).

Although sex-based harassment
policies may implicate the First
Amendment, the definition of hostile
environment sex-based harassment in
the final regulations is narrowly tailored
to advance the Department’s compelling
interest in eliminating discrimination
on the basis of sex. Indeed, in response
to concerns commenters raised
regarding the First Amendment
implications of the proposed definition,
the Department has revised the
definition to retain the 2020
amendments’ reference to offensiveness.
Thus, the definition in the final
regulations covers only sex-based
conduct that is unwelcome, both
subjectively and objectively offensive,
and so severe or pervasive that it limits
or denies a person’s ability to
participate in or benefit from the
recipient’s education program or
activity.

The Department acknowledges that
“[lJoosely worded” anti-harassment
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laws may be in tension with the First
Amendment, see Saxe, 240 F.3d at 207,
but the Department’s definition of
hostile environment sex-based
harassment is not. Unlike the policy that
was invalidated in Saxe, which (among
other things) covered speech that merely
had the “purpose” of interfering with a
person’s education performance, see id.
at 210, the Department’s definition of
hostile environment sex-based
harassment is narrowly tailored to
advance the compelling interest in
eliminating discrimination on the basis
of sex because it requires that the
harassment have the actual effect of
limiting or denying a person’s ability to
participate in or benefit from a
recipient’s education program or
activity. Accord, e.g., Robinson v.
Jacksonville Shipyards, Inc., 760 F.
Supp. 1486, 1536 (M.D. Fla. 1991)
(concluding that application of Title VII
to proscribe hostile environment
harassment was narrowly tailored to
advance a compelling government
interest).

Other case law likewise indicates that
some prohibitions on harassment that
are directed at speech that materially
and substantially disrupts school
activities are consistent with the First
Amendment. The Supreme Court in
Tinker v. Des Moines Independent
Community School District stated that
schools may discipline speech that
would “impinge upon the rights of other
students” or substantially disrupt
school activities. 393 U.S. 503, 509
(1969). The Department maintains that
the type of conduct prohibited by the
definition of hostile environment sex-
based harassment in the final
regulations “invades the rights of
others” to receive an education free
from sex discrimination and therefore is
“not immunized by the constitutional
guarantee of freedom of speech.” Id at
513. Other cases from the elementary
school and secondary school context
have expressed similar conclusions.
See, e.g., Parents Defending Educ. v.
Linn Mar Cmty. Sch. Dist., 83 F.4th 658
(8th Cir. 2023) (distinguishing between
harassing speech that involves an
invasion of the rights of others with
speech that is merely “disrespectful”);
Harper v. Poway Unified Sch. Dist., 445
F.3d. 1166, 1185 (9th Cir. 2006)
(““although Tinker does not allow
schools to restrict the non-invasive,
non-disruptive expression of political
viewpoints, it does permit school
authorities to restrict ‘one particular
opinion’ if the expression would
‘impinge upon the rights of other
students’ or substantially disrupt school
activities” (citation omitted)); Parents

Defending Educ. v. Olentangy Loc. Sch.
Dist., No. 23-cv-01595, 2023 WL
4848509, at *2 (S.D. Ohio July 28, 2023)
(policies prohibiting students from
engaging in harassment “fit squarely
within this carve-out to schoolchildren’s
First Amendment rights: they prohibit
only speech that gives rise to fears of
physical or psychological harm,
materially affect student performance,
substantially disrupt the operation of
the school, or create a hostile
educational environment”); L.M. v.
Town of Middleborough, No. 23-cv-
11111, 2023 WL 4053023, at *6 (D.
Mass. June 26, 2023) (schools can
prohibit speech that is in “collision
with the rights of others to be secure
and be let alone”, and listing cases).

Separate from the narrow-tailoring
inquiry, some courts have concluded
that appropriately delineated anti-
harassment laws encompass only
speech that is unprotected by the First
Amendment. See, e.g., Aguilar v. Avis
Rent A Car Sys., Inc., 21 Cal. 4th 121,
137 (1999) (explaining that “harassing
speech that is sufficiently severe or
pervasive to constitute employment
discrimination is not constitutionally
protected”). To be sure, the Department
agrees that—as courts have recently and
repeatedly stated—*‘[t]here is no
categorical ‘harassment exception’ to the
First Amendment’s free speech clause.”
United States v. Yung, 37 F.4th 70, 78
(3d Cir. 2022) (quoting Saxe, 240 F.3d
at 204). Nonetheless, courts have
concluded, for various reasons, that
certain forms of harassing speech do
indeed lack First Amendment
protection. Some courts have concluded
that certain forms of purely verbal
harassment constitute “speech acts”
that are entirely outside the scope of the
First Amendment. This explanation
applies most naturally to quid pro quo
harassment. See, e.g., Saxe, 240 F.3d at
208 (‘“‘a supervisor’s statement ‘sleep
with me or you’re fired’ may be
proscribed” because, despite ‘‘the
purely verbal quality of such a threat, it
surely is no more ‘speech’ for First
Amendment purposes than the robber’s
demand ‘your money or your life’ ). In
a similar fashion, but using different
terminology, courts have sometimes
treated harassment as a form of conduct,
thus leaving it outside the scope of the
First Amendment even when the
harassment was accomplished through
speech. See, e.g., Thorne v. Bailey, 846
F.2d 241, 243 (4th Cir. 1988) (repeated
and insulting telephone calls
constituted a “course of conduct” that
was ‘“not protected speech” (citing State
v. Thorne, 175 W. Va. 452, 454, 333
S.E.2d 817, 819 (1985))); State v.

Richards, 127 Idaho 31, 36 (Ct. App.
1995) (speech uttered with “particular
purpose to inflict mental discomfort on
another . . . is not protected speech, but
conduct that legitimately may be
proscribed”); Robinson, 760 F. Supp. at
1535 (““pictures and verbal harassment
are not protected speech because they
act as discriminatory conduct”).

Still other courts have concluded that
the Supreme Court’s captive-audience
doctrine justifies prohibitions on hostile
environment harassment, even when
they reach speech. See, e.g., Aguilar, 21
Cal. 4th at 159 (Werdegar, J., concurring)
(“The Supreme Court has in a number
of cases recognized that when an
audience has no reasonable way to
escape hearing an unwelcome message,
greater restrictions on a speaker’s
freedom of expression may be
tolerated.” (citing, among other cases,
Frisby v. Schultz, 487 U.S. 474 (1988))).
The “status [of a victim] as forced
recipients of [a harasser’s] speech” thus
“lends support to the conclusion that
restrictions on [the harasser’s] speech
are constitutionally permissible.” Id. at
162; see also, e.g., Rodriguez v.
Maricopa Cnty. Cmty. Coll. Dist., 605
F.3d 703, 710 (9th Cir. 2010) (stating in
dicta that “racial insults or sexual
advances directed at particular
individuals in the workplace may be
prohibited” because they “ ‘intrude
upon the targeted listener’”” and ““ ‘do so
in an especially offensive way’”’
(quoting Frisby, 487 U.S. at 486
(alteration omitted))). And indeed, in
the Department’s experience, many
students subject to hostile environment
harassment lack reasonable ways to
avoid the harasser because of the
difficulties inherent in transferring to a
different school or taking similar
measures.

The Department does not mean to
suggest that any of the above-described
rationales is the single correct
explanation for why courts have
concluded that some prohibitions on
harassment are either sufficiently
narrow to withstand First Amendment
scrutiny or sweep in only certain forms
of harassment that are not protected by
the First Amendment. But whatever the
underlying doctrinal theory, it is clear
from the case law that narrowly drawn
anti-harassment laws are permissible.
The Court’s three decades-old decision
in Harris is perhaps most clear on this
issue. The harassment at issue in that
case took the form of pure speech, and
both the parties and amici raised First
Amendment objections to the
application of Title VII to that speech.
See, e.g., Reply Brief of Petitioner,
Harris, 510 U.S. 17 (No. 92—-1168), 1993
WL 632335, at *10-11 (arguing that
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there is no First Amendment concern
when Title VII is applied only to speech
that is “sufficiently severe or pervasive
to alter the conditions of the victim’s
employment”). The Court concluded—
without acknowledging any First
Amendment concern—that Title VII
could be applied to the speech. See
Harris, 510 U.S. at 23. Had the Court
determined that there were potential
First Amendment concerns at issue in
this case, the Court had the opportunity
to address them and adjust its
conclusion accordingly, but it did not.
The Department agrees that the First
Amendment allows for proscription of a
narrow category of speech that, based on
the totality of the circumstances,
constitutes hostile environment sex-
based harassment. Accord, e.g., Aguilar,
21 Cal. 4th at 137 (relying on Harris to
uphold a proscription on hostile
environment harassment). Because the
Department’s definition of hostile
environment sex-based harassment in
the final regulations is, in the relevant
ways, consistent with the scope of the
proscription of hostile environment
harassment at issue in Harris; because
§106.6(d) continues to state that
nothing in the Department’s Title IX
regulations requires a recipient to
restrict rights otherwise protected under
the First Amendment; and because the
Department continues to recognize that
a recipient must formulate, interpret,
and apply its regulations in a manner
that respects the legal rights of students
and employees when taking action to
end sex-based harassment that creates a
hostile environment, the final
regulations are fully consistent with the
First Amendment. Moreover, as
explained elsewhere in this section,
although a recipient must respond to
speech that creates a hostile
environment based on sex, depending
on the facts and context, the First
Amendment may constrain or limit the
manner in which a recipient responds to
discriminatory harassment in the form
of speech (e.g., by using means other
than disciplinary action to end and
remedy the hostile environment)
without obviating the recipient’s
obligation for its response to be
effective.

The Department is not persuaded by
the commenters’ constitutional concerns
about the final regulations’ definition of
hostile environment sex-based
harassment. A number of commenters
relied on Speech First, which held that
a public university’s ““discriminatory
harassment” policy should have been
preliminarily enjoined. 32 F.4th at 1110.
The court emphasized a range of
considerations regarding the policy’s

breadth, including that the policy
extended to conduct based on “a long
list of characteristics” such as political
affiliation, religion, non-religion, and
genetic information; that it reached
“other conduct that may be
humiliating,” not only “verbal acts,
name-calling, [and] graphic or written
statements”’; that it applied to conduct
that, among other effects, ‘“‘unreasonably

. . alters” another student’s
“participation in a university program
or activity’’; and it prohibited students
“not only from committing the specified
acts, but also from ‘[clondoning,’
‘encouraging,’ or even ‘failing to
intervene’ to stop them.” Id. at 1115; see
also id. at 1121 (adding that the student
code of conduct indicated that the
policy “should be read broadly” and
was “‘not designed to define prohibited
conduct in exhaustive terms” (internal
quotation marks omitted)). Although the
university policy under review did
reference harassment that is severe or
pervasive, see id. at 111415, that one
feature, as highlighted, was not the
court’s focus. The definition of hostile
environment sex-based harassment
adopted in these final regulations is far
different. The definition is narrower,
clearer, and tailored to harms that have
long been covered by hostile
environment laws. Among other
differences, the definition in the final
regulations proscribes only certain
conduct that “limits or denies” a
person’s ability to participate in a
recipient’s education program or
activity, rather than any conduct that
might “alter” such participation. In
addition, the court in Speech First
faulted the policy at issue for sweeping
in conduct that “may be humiliating,”
32 F.4th at 1125, but the definition in
the final regulations requires that
conduct actually be both subjectively
and objectively offensive.12

Similar to the commenters who cited
Speech First to support their concerns,
one commenter asserted that the court
in Perlot v. Green, 609 F. Supp. 3d 1106
(D. Idaho 2022), looked unfavorably at
a postsecondary institution’s
harassment policy that the commenter
asserted applied a definition of sexual
harassment similar to the proposed
definition. But the court in Perlot did

12 The case cited by one commenter, Cohen v. San
Bernardino Valley College, 92 F.3d 968 (9th Cir.
1996), is similarly distinguishable. The policy at
issue there, among other differences from the
definition in these final regulations, prohibited
conduct that had the mere “purpose” of creating an
offensive “‘learning environment”’—not just the
actual effect of limiting or denying access to an
educational benefit or opportunity. Id. at 971. The
court also expressly left open the question of
whether a more carefully worded policy would be
consistent with the First Amendment. Id. at 972.

not question the university’s definition
of hostile environment sex-based
harassment. Id. at 1120-21. The issue in
the Perlot case was that plaintiffs had
been issued no-contact orders for
conduct that did not “appear(] to be so
‘severe, pervasive, and objectively
offensive’ as to hamper Jane Doe’s
access to her University education,” and
the school did not seem to be arguing
otherwise. Id. at 1120.

Although some commenters fear that
the proposed definition of hostile
environment sex-based harassment
would require postsecondary
institutions to enact unconstitutional
content- and viewpoint-based
restrictions on protected speech, that
fear is ungrounded. The final
regulations do not, in any way, require
postsecondary institutions to enact
constitutionally impermissible content-
and viewpoint-based restrictions and as
explained elsewhere, the Department
has narrowly tailored the definition of
hostile environment sex-based
harassment to advance a compelling
government interest unrelated to the
suppression of speech. Further,
§106.6(d) continues to provide that
nothing in the final regulations limits
any rights that would otherwise be
protected by the First Amendment. The
Department also disagrees with the
suggestion that the final regulations’
definition of hostile environment sex-
based harassment itself discriminates
based on viewpoint. The final
regulations neither silence any
particular view nor compel anyone to
adopt any particular view on any issue.
In contrast to the anti-discrimination
policy in Speech First, 32 F.4th at 1126,
the final regulations’ definition of
hostile environment sex-based
harassment applies to conduct that is
unwelcome, subjectively and objectively
offensive, and so severe or pervasive
that it limits or denies participation in
or benefit from an education program or
activity, regardless of the view a person
expresses or the perspective the person
takes when engaging in that conduct.
Although the court in Speech First, 32
F.4th at 1126, suggested the policy at
issue in that case should be considered
viewpoint-based, the definition of sex-
based hostile environment harassment
in the final regulations is different from
that policy. In contrast to the anti-
discrimination policy in Speech First,
the final regulations’ definition of
hostile environment sex-based
harassment applies to conduct that is
unwelcome, subjectively and objectively
offensive, and so severe or pervasive
that it limits or denies participation in
or benefit from an education program or
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activity, regardless of the view a person
expresses or the perspective the person
takes when engaging in that conduct. As
one court reviewing a school

harassment policy recently put it, the
“crux is whether the ban applies equally
to individuals on either side of a given
debate.” Olentangy Loc. Sch. Dist. Bd. of
Educ., 2023 WL 4848509, at *16.

To be clear, the final regulations’
definition of hostile environment sex-
based harassment does not establish an
open-ended, discretionary inquiry. The
final regulations only prohibit conduct
that meets all the elements listed
above—that the conduct is unwelcome,
sex-based, subjectively and objectively
offensive, and also so severe or
pervasive that the conduct limits or
denies a person’s ability to participate
in or benefit from the recipient’s
education program or activity. The final
regulations’ reference to the totality of
the circumstances derives from these
very specific and required elements and
is meant to ensure that no element or
relevant factual consideration is
ignored. Moreover, the final regulations,
as discussed further below, enumerate
long-established factors that are relevant
in this context, including the degree to
which the conduct affected the
complainant’s ability to access the
recipient’s education program or
activity; the type, frequency, and
duration of the conduct; the parties’
ages, roles within the program or
activity, previous interactions, and other
factors about each party that may be
relevant to evaluating the effects of the
alleged unwelcome conduct; the
location of the conduct and the context
in which the conduct occurred; and
other established instances of sex-based
harassment in the recipient’s education
program or activity. As discussed
further below, the Department is not
persuaded by the commenters’
arguments for excluding any of these
considerations.

Moreover, the Department disagrees
with suggestions made by commenters
that multiple constraining elements in
regulations, or directives to ensure the
consideration of multiple relevant facts,
like the totality of the circumstances
analysis in the final definition of hostile
environment sex-based harassment,
make those regulations vague or
otherwise constitutionally problematic.
As discussed elsewhere, the definition
of hostile environment sex-based
harassment requires consideration of the
totality of the circumstances in
determining whether a person has been
subjected to a hostile environment,
which aims to ensure that recipients
consider context when determining
whether each element is met, to avoid

inappropriately sweeping in conduct or
speech that does not actually create a
hostile environment under the
circumstances. For additional
discussion see the section above on Sex-
Based Harassment—Vagueness and
Overbreadth.

To the extent commenters suggest that
no regulation of educational or work
environments may validly reach
communication that otherwise qualifies
as prohibited harassment, that position
cannot be squared with decades of law
on hostile environments under Title VI,
Title VII, Title IX, Section 504, and
other Federal or State statutes, nor does
it leave room for either the 2020
amendments or these final regulations.
The Department rejects that suggestion.
The Department notes that, as discussed
elsewhere in this preamble, the
Supreme Court in both Harris and Davis
upheld similar proscriptions on hostile
environment harassment without raising
any First Amendment concerns. Indeed,
the dissent in Davis raised First
Amendment issues, 526 U.S. at 667
(Kennedy, J., dissenting), yet the
majority apparently viewed schools’
authority to proscribe harassment as so
uncontroversial that a response to the
First Amendment issue was
unwarranted.

The Department also strongly
disagrees with claims that students will
be, in the words of some commenters,
subjected to ““federally mandated
censorship,” a “civility code,” or a
“speech ban,” or that the regulations
will essentially prohibit “hate speech,”
“stifle the ‘marketplace of ideas’ on
campuses,” or enable people to
“weaponize” Title IX against those with
whom they disagree on political,
religious, and social issues. There is no
basis for those claims in the text of the
proposed or final regulations or our
explanation of it. The Department also
notes a commenter’s assertion that some
recipients may adopt policies that
unduly restrict students’ expression,
but, given that the final regulations
contain no such requirement, and in
light of § 106.6(d), the Department does
not anticipate that recipients will do so.
Similarly, the Department notes some
commenters’ concerns about campus
speech codes. But there is nothing in
either the proposed or final regulations
that requires adoption or
implementation of such a code.
Likewise, the Department acknowledges
concerns that the final regulations’
definition of hostile environment sex-
based harassment may chill speech and
could lead to investigations and adverse
actions against certain faculty members.
But these concerns are speculative
because there is no credible threat that

the Department will enforce these final
regulations so as to require restrictions
on speech that would violate the First
Amendment. The Department has
clearly stated in § 106.6(d) that nothing
in the Title IX regulations restricts any
rights that would otherwise be protected
from government action by the First
Amendment. The Department will offer
technical assistance, as appropriate, to
promote compliance with these final
regulations, including how to
appropriately apply the definition of
hostile environment sex-based
harassment so as not to infringe on First
Amendment rights.

The Department rejects a commenter’s
contention that the definition of hostile
environment sex-based harassment will
somehow lead to more incidents of
other forms of sex-based harassment
such as “violence and other hateful
conduct.” The commenter offered no
sound basis for that prediction, and the
Department is aware of none. The
Department is not aware that there was
any increase in other discriminatory
conduct following the release of prior
Department guidance on sexual
harassment and sexual violence,
including the 2001 Revised Sexual
Harassment Guidance or 2011 Dear
Colleague Letter on Sexual Violence, or
since the Equal Employment
Opportunity Commission’s (EEOC)
regulations on sexual harassment, 29
CFR 1604.11, went into effect.

The Department disagrees that the
final regulations improperly compel
speech by recipients, including speech
related to sexual orientation, gender
identity, or abortion. The Department
has long acknowledged that, although
not required to do so, schools may
denounce students’ derogatory
statements, including derogatory
statements that create a hostile
environment. See 2001 Revised Sexual
Harassment Guidance, at 22. When a
school chooses to voice its disagreement
with student speech, it exercises its own
First Amendment rights, cf. Rumsfeld v.
F. for Acad. & Institutional Rts., Inc.,
547 U.S. 47 (2006), and contributes to
the diversity of voices on campus. Thus,
responding to a hostile environment in
such a fashion is fully consistent with
the First Amendment. Further, while
the final regulations require that
recipients respond to sex-based
harassment, the final regulations do not
dictate that a recipient take any specific
disciplinary action in response to sex-
based harassment, and any such action
a recipient may take must account for
and comply with the First Amendment.
See 34 CFR 106.6(d). A recipient thus
can effectively address sex-based hostile
environment harassment in ways that
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do not implicate or burden the First
Amendment rights of students,
employees, or others.

The Department does not prejudge or
comment on whether specific cases or
factual scenarios comply with Title IX
prior to conducting an investigation and
evaluating the relevant facts and
circumstances. The Department notes
again that the regulations focus on Title
IX’s protection from discrimination
based on sex, and they do not single out
for prohibition any specific view on
sexual orientation, gender identity, or
any other topic mentioned by
commenters. As § 106.6(d) makes clear,
and as the Department reaffirms,
recipients cannot use Title IX to limit
the free exercise of religion or protected
speech or expression, or otherwise
restrict any other rights guaranteed
against government action by the U.S.
Constitution. Recipients must fulfill
their obligations in a manner that is
fully consistent with the First
Amendment and other guarantees of the
Constitution of the United States. See 34
CFR 106.6(d).

The Department acknowledges
commenters’ efforts to identify
situations in which they believe
recipients improperly implemented the
Title IX regulations in a manner that
may have infringed the free expression
rights of a student or faculty member or
that could constitute hostile
environment sex-based harassment and
potentially lead to an investigation. The
Department will continue to enforce the
Title IX regulations as promulgated and
address improper implementation of the
Title IX regulations through the
Department’s complaint process and the
provision of technical assistance. The
Department cannot comment on the
identified situations or hypotheticals
without conducting a fact-specific
investigation. Moreover, in accordance
with § 106.6(d), nothing in the
regulations would require a recipient to
restrict any rights that would otherwise
be protected by the First Amendment.

Regarding commenters’ concern that
professors may have stopped teaching
certain subjects that students may find
offensive or that they have left teaching
altogether, we note that nothing in the
Title IX regulations restricts the
academic freedom of faculty members.
The regulatory limitation on the
Department regarding curricular
materials under Title IX remains
unchanged: “Nothing in this regulation
shall be interpreted as requiring or
prohibiting or abridging in any way the
use of particular textbooks or curricular
materials.” 34 CFR 106.42. Further, the
determination whether a hostile
environment exists is inherently fact-

based, and the Department considers the
academic setting of a person’s conduct
to be highly relevant. Conduct that may
very well amount to harassment in other
settings may not amount to harassment
if engaged in appropriately in the
academic setting, especially in the
context of postsecondary academic
discourse. In light of this, the
Department does not believe it is
necessary to revise § 106.6(d) to
explicitly protect academic freedom.

Regarding commenters’ concerns
related to religious liberty and the
freedom of association, the Department
notes that as stated above and reflected
in §106.6(d), the Title IX regulations do
not require recipients to restrict any
rights that would otherwise be protected
from government action by the First
Amendment, including the freedom of
speech, the free exercise of religion, and
the freedom of association. The final
regulations implement Title IX’s
protection from discrimination based on
sex while also respecting the First
Amendment rights of students, staff,
and other individuals. In response to
commenters who expressed concern
about the final regulations’ effect on
religiously affiliated recipients, the
Department emphasizes that both the
statute at 20 U.S.C. 1681(a)(3) and
§106.12 of the current regulations—
which the Department is not changing—
provide that educational institutions
controlled by a religious organization
are not subject to Title IX or to Title IX
regulations to the extent application of
the statute or the regulations would not
be consistent with the religious tenets of
the controlling religious organization.
The final regulations adopted here set
out requirements to fulfill Congress’s
commitment that no person shall be
subject to exclusion, denial of benefits,
or discrimination based on sex in a
recipient’s education program or
activity. In addition, the Department
notes that Title IV of the Civil Rights
Act of 1964, which is enforced by the
Department of Justice’s Civil Rights
Division, authorizes the Department of
Justice to address complaints alleging
religious discrimination by public
schools and higher education
institutions.

In response to a commenter’s concern
regarding the membership practices of
student groups, the Department notes
that to the extent Title IX prohibits
student groups from discriminating on
the basis of sex, including sexual
orientation and gender identity, those
groups may, consistent with Title IX
and other applicable laws, impose
membership criteria not related to sex
that promote the student group’s
mission (for example, requiring that

members have a legitimate good faith
interest in the group’s mission). The
Department agrees with a commenter’s
statement that even if student groups
benefit from Federal funding provided
to their postsecondary institutions, such
funding does not turn the actions of
these groups into State action.

In response to a commenter’s concern
that the Department removed two of
three references to the primacy of the
First Amendment that were in the 2020
amendments, the Department notes that
the commenter did not specify what
references were deleted. The
Department emphasizes, however, that
the removal of any references to the
primacy of the First Amendment from
the 2020 amendments was not intended
to reduce or signal lesser First
Amendment protections under these
final regulations and reiterates that,
consistent with § 106.6(d), nothing in
these final regulations requires a
recipient to restrict any rights protected
by the First Amendment. Although the
First Amendment may in certain
circumstances affect the manner in
which a recipient responds to
discriminatory harassment in the form
of speech, recipients have ample other
means at their disposal to remedy a
hostile environment and recipients
remain free under the final regulations
to determine whether discipline is the
appropriate response to sex-based
harassment, and if so, what form that
discipline should take.

Regarding the commenter who argued
that the Department’s July 2022 NPRM
insufficiently addressed First
Amendment protections and thus failed
to adequately explain the change in
position from the 2020 amendments, the
Department notes that the July 2022
NPRM discussed the First Amendment
as part of the Department’s explanation
for the revised definition of ‘““sex-based
harassment.” 87 FR 41414—-15. Among
other things, the Department explained
that it views the proposed definition as
sufficiently narrow so as not to encroach
on any constitutional rights and
emphasized that applying the definition
would require consideration of a
respondent’s First Amendment rights.
An NPRM must provide “sufficient
factual detail and rationale for the rule
to permit interested parties to comment
meaningfully,” U.S. Telecom Ass’n v.
FCC, 825 F.3d 674, 700 (D.C. Cir. 2016)
(internal quotation marks omitted), and
the Department’s explanation in the July
2022 NPRM, including the discussion of
the First Amendment, satisfies this
standard.

Regarding commenters’ arguments
that an administrative agency should
not interpret laws in a manner that
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could cause First Amendment issues
and, therefore, the definition of hostile-
environment sex-based harassment
exceeds the Department’s statutory
authority, there are no such
constitutional concerns here because as
explained in this section, the final
regulations are consistent with
established case law regarding
harassment and the First Amendment.
The Department also notes that agencies
are not stripped of the power to issue
regulations merely because those
regulations may intersect with the First
Amendment. See, e.g., Cablevision Sys.
Corp. v. FCC, 649 F.3d 695, 709 (D.C.
Cir. 2011); Republican Nat’l Comm. v.
Fed. Election Comm’n, 76 F.3d 400, 409
(D.C. Cir. 1996). Here, for example,
these final regulations are both
reasonable and consistent with the
relevant case law addressing hostile
environment harassment in the First
Amendment context.

Regarding the application of
§ 106.6(d) to private recipients, the
Department notes that § 106.6(d) applies
to all recipients of Federal financial
assistance, including private recipients,
and thus, nothing in these final
regulations requires a private recipient
to restrict any rights that would
otherwise be protected from government
action by the First Amendment. This is
consistent with OCR’s longstanding
position in the administrative
enforcement of Title IX that the Title IX
regulations “should not be interpreted
in ways that would lead to the
suppression of protected speech on
public or private campuses” and that
“OCR interprets [the Title IX]
regulations consistent with the
requirements of the First Amendment,
and all actions taken by OCR must
comport with First Amendment
principles.” 2003 First Amendment
Dear Colleague Letter. Accordingly,
nothing in Title IX or these final
regulations would preempt a State law
that governs speech protected by the
First Amendment, including as applied
to a private recipient. However, a
recipient’s obligation to comply with
Title IX and these final regulations is
not obviated or alleviated by a
conflicting State law that governs
speech that is not protected by the First
Amendment. For more discussion of the
application of the preemption provision
at §106.6(b), see the discussion of
§106.6(b). Although the Department
will not compel private recipients to
restrict conduct that would otherwise be
protected under the First Amendment,
the Department declines the
commenter’s suggestion to revise
§106.6(d) to require that all recipients

abide by the U.S. Constitution.
Requiring non-State actors to comply
with the Constitution would be outside
of the Department’s authority.

Changes: As explained in the section
below on Hostile Environment Sex-
Based Harassment—Subjectively and
Objectively Offensive (§ 106.2), the
Department has revised the definition of
‘““sex-based harassment” to add the word
“offensive” to the subjective and
objective standard in hostile
environment sex-based harassment.

Hostile Environment Sex-Based
Harassment—Severe or Pervasive
(§106.2)

Comments: Some commenters
supported the severe or pervasive
standard because it is more consistent
with Title VII; would allow a recipient
to address conduct that is severe but not
pervasive, or vice versa; and would
allow for a more prompt and effective
response when a student experiences a
hostile environment. Commenters also
asserted that the definition of “sexual
harassment” in the 2020 amendments
set too high a bar for when a recipient
can address sexual harassment under
Title IX.

One commenter questioned how a
recipient would measure whether the
conduct was sufficiently severe or
pervasive.

Discussion: The Department
appreciates the variety of views
expressed by the commenters regarding
the adoption of the severe or pervasive
standard in the definition of hostile
environment sex-based harassment. The
Department has determined that the
final regulations support a more
uniform approach to hostile
environment harassment, which is a
concept embedded in numerous civil
rights laws, including Title VII. See, e.g.,
Harris, 510 U.S. 17; 29 CFR 1604.11.
Although the final regulations do not
simply track prior OCR guidance, the
final regulations do align more closely,
as compared with the 2020
amendments, with OCR’s longstanding
interpretation of Title IX articulated in
prior guidance. See, e.g., 2001 Revised
Sexual Harassment Guidance. They also
align with enforcement practice prior to
the 2020 amendments. The final
regulations do not set a higher standard
for sex-based harassment than for other
forms of harassment, such as
harassment on the basis of race, color,
national origin, or disability. The
Department agrees with commenters
that the definition of hostile
environment sex-based harassment will
allow for a more prompt and effective
response when a student experiences a
hostile environment.

The Department acknowledges the
commenters’ support for the definition
of hostile environment sex-based
harassment because it will address
conduct that is severe but not pervasive,
and conduct that is pervasive but not
severe. The Department emphasizes,
however, that the severe or pervasive
standard is but one element of the
definition of hostile environment sex-
based harassment as discussed
throughout this section. The definition
of “sex-based harassment” in the final
regulations recognizes that isolated
comments would generally not meet the
definition of hostile environment sex-
based harassment.

Regarding one commenter’s question
about how a recipient would measure
conduct to determine whether it is
sufficiently severe or pervasive, the
Department clarifies that sex-based
conduct meets the “severe or pervasive”
standard of sex-based harassment if it
limits or denies a person’s ability to
participate in or benefit from the
recipient’s education program or
activity. See the discussion below for
more detailed explanation of when
conduct “limits or denies’” a person’s
ability to participate in or benefit from
arecipient’s education program or
activity. To emphasize that the severity
or pervasiveness inquiry is necessarily
linked to a person’s access to an
education program or activity, the
Department has replaced “sufficiently”
with “so” in the final regulations.

The applicable regulations, this
preamble, and other sources of hostile
environment harassment law all inform
how a recipient should determine
whether conduct is severe or pervasive.
The final regulations—particularly in
§106.45, and if applicable § 106.46—set
out the requirements for a recipient’s
gathering and evaluation of evidence
from parties and witnesses, and the
standard by which the persuasiveness of
that evidence is to be evaluated. In
addition, and as indicated elsewhere in
this preamble, one stray remark does not
satisfy the level of pervasiveness to
which the regulations refer. The
Department reaffirms the statement in
the July 2022 NPRM that the
offensiveness of a particular expression
as perceived by some persons, standing
alone, would not be a legally sufficient
basis to establish a hostile environment
under Title IX. See 87 FR 41415.
Further, a statement of one’s point of
view on an issue of debate and with
which another person disagrees, even
strongly so, is not the kind or degree of
conduct that implicates the regulations.
In contrast, sex-based conduct that
occurs on multiple occasions and is so
persistent that, for example, it limits
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another student’s ability to complete
assigned coursework at the student’s
typical level of performance would
potentially constitute the type of
pervasive sex-based conduct the final
regulations are intended to reach.
Moreover, because the final regulations
draw from settled components of Title
VII sexual harassment law, recipients
and others may consult that field of law
for additional guidance as to how courts
have analyzed whether conduct is
severe or pervasive.!3

The Department disagrees with a
commenter’s assertion that the
definition of hostile environment sex-
based harassment would require a
recipient to track speech because that is
the only way to establish whether
speech is severe or pervasive. The
Department clarifies that nothing in the
definition of ‘“‘sex-based harassment,” or
§§106.44, 106.45, or 106.46, which
apply the definition of “sex-based
harassment,” requires a recipient to
directly or indirectly track speech for
which no complaint was made or of
which the Title IX Coordinator has not
been notified. Contrary to the
commenter’s assertion, affirmatively
tracking speech or sex-based conduct is
not the only way to determine
pervasiveness. Rather, harassment can
be pervasive if it is widespread, openly
practiced, or well-known to students
and staff (such as sex-based harassment
occurring in the hallways, graffiti in
public areas, or harassment occurring
during recess under a teacher’s
supervision). See, e.g., 2001 Revised
Sexual Harassment Guidance, at 13—14
& nn.76-78 (citing Katz v. Dole, 709
F.2d 251, 256 (4th Cir. 1983)); 85 FR
30166; Smolsky v. Consol. Rail Corp.,
780 F. Supp. 283, 293 (E.D. Pa. 1991),
reconsideration denied, 785 F. Supp. 71
(E.D. Pa. 1992); Jensen v. Eveleth
Taconite Co., 824 F. Supp. 847, 887 (D.

13 See, e.g., Faragher v. City of Boca Raton, 524
U.S. 775, 788 (1998) (referencing simple teasing,
offhand comments, and isolated incidents as not
amounting to discrimination, unless extremely
serious); Oncale v. Sundowner Offshore Servs., Inc.,
523 U.S. 75, 82 (1998) (“‘Common sense, and an
appropriate sensitivity to social context, will enable
courts and juries to distinguish between simple
teasing or roughhousing among members of the
same sex, and conduct which a reasonable person
in the plaintiff’s position would find severely
hostile or abusive.”); Harris, 510 U.S. at 21
(referencing situations in which a workplace is
permeated with discriminatory intimidation,
ridicule, and insult); Meritor Sav. Bank v. Vinson,
477 U.S. 57, 64—67 (1986). The Department notes
that courts often rely on interpretations of Title VII
to inform interpretations of Title IX. See, e.g.,
Franklin, 503 U.S. at 75; Jennings v. Univ. of N.C.,
482 F.3d 686, 695 (4th Cir. 2007) (en banc); Frazier
v. Fairhaven Sch. Comm., 276 F.3d 52, 65—66 (1st
Cir. 2002); Gossett v. Oklahoma ex rel. Bd. of
Regents for Langston Univ., 245 F.3d 1172, 1176
(10th Cir. 2001).

Minn. 1993); Cummings v. Walsh
Constr. Co., 561 F. Supp. 872, 878 (S.D.
Ga. 1983)). Although pervasiveness can
also be found if there is a pattern or
practice of harassment, as well as if the
harassment is sustained and nontrivial,
see, e.g., Moylan v. Maries Cnty., 792
F.2d 746, 749-50 (8th Cir. 1986); or part
of a continuous series of events, see,
e.g., Williams v. Bd. of Regents of Univ.
Sys. of Ga., 477 F.3d 1282, 1298 (11th
Cir. 2007), this in no way requires a
recipient to affirmatively track all
speech, but rather to assess a complaint
or notification of allegedly offensive
sex-based speech considering the
totality of the known circumstances,
including whether the Title IX
Coordinator has received other related
complaints or notifications alleging
conduct that reasonably may constitute
sex discrimination. To the extent the
commenter objects to a recipient
maintaining records consistent with
§106.8(f)(1) and (2) for complaints or
notifications alleging verbal sex-based
harassment, the Department has
determined that a recipient’s
recordkeeping obligations for
complaints and notifications of speech-
based sex-based harassment should be
treated the same as other complaints
and notifications of sex discrimination.
Accordingly, the Department is
unpersuaded that a revision of the
““severe or pervasive” requirement is
necessary or best serves Title IX’s
mandate that recipients promptly and
effectively address sex discrimination in
their education programs or activities.

To the extent commenters raised
specific examples of conduct that may
or may not satisfy the definition of
hostile environment sex-based
harassment, the Department declines to
opine on specific examples because any
such evaluation of the facts must be
based on the totality of circumstances.
In any event, further explanation of the
content of the final regulations is
provided in the discussions above and
below.

Changes: The Department has revised
the definition of “‘sex-based
harassment” to state that the conduct
must be “so”’ severe or pervasive that it
limits or denies a person’s ability to
participate in or benefit from the
recipient’s education program or
activity (i.e., it creates a hostile
environment), rather than “sufficiently”
severe or pervasive.

Hostile Environment Sex-Based
Harassment—Subjectively and
Objectively Offensive (§ 106.2)

Comments: Some commenters
objected to the omission of
offensiveness from the definition of

hostile environment sex-based
harassment, arguing that it would make
students responsible for inoffensive
conduct and could discourage a
recipient from using informal
approaches such as restorative justice to
address minor conduct issues.

Some commenters asserted that a
standard that is both objective and
subjective is necessary to protect
students. Other commenters preferred
either the objective standard or the
subjective standard, but not both.
Another commenter asserted that
combining subjective and objective
components would effectively eliminate
the objective component, and one
commenter asked from whose
perspective the subjective standard
would be determined.

Some commenters said that the
subjective standard violates the First
Amendment and argued that an
objective standard is more protective of
free speech. Commenters said the
subjective standard would require
employees to police speech; cause a
chilling effect; and potentially compel
certain speech. Some commenters said
the definition would create a “heckler’s
veto” because a single statement on a
topic like abortion, sex outside
marriage, or sexual orientation could be
offensive to one student and lead to a
complaint of sex-based harassment.

Some commenters said the subjective
standard’s vagueness would deny
respondents due process, lead to
meritless investigations and
inconsistent enforcement across
recipients, and favor complainants;
argued that the proposed definition of
“sex-based harassment” would
discriminate against men; and said that
the subjective standard would force
recipients to expend scarce resources on
an excessive number of investigations.

One commenter posited that the
subjective standard could be unfair for
complainants because a recipient could
find the complainant did not
subjectively perceive the environment
to be abusive even if it met the objective
standard. Another commenter was
concerned that the subjective standard
gives too much discretion to
investigators or decisionmakers who
could be biased.

Discussion: The Department thanks
commenters for noting that the
definition of hostile environment sex-
based harassment in the proposed
regulations omitted the concept of
“offensiveness.” The Department agrees
that “offensiveness” is a key part of the
subjective and objective standards and
is amending the definition of hostile
environment sex-based harassment
accordingly. This change also



Case: 2:24-cv-00072-DLB-CJS Doc #: 1-2 Filed: 04/30/24 Page: 38 of 424 - Page ID#:

33510

Federal Register/Vol.

23
89, No. 83/M0n&ay, April 29, 2024 /Rules and Regulations

ameliorates a commenter’s concern
about a recipient’s discretion to use
informal mechanisms to address minor
misconduct that does not rise to the
level of sex-based harassment.

The Department acknowledges the
commenters’ support for the inclusion
of both a subjective and objective
standard in the definition of hostile
environment sex-based harassment.
Requiring unwelcome sex-based
conduct to be evaluated subjectively
and objectively is consistent with the
Department’s analysis in the preamble
to the 2020 amendments. 85 FR 30167.
This is also consistent with Supreme
Court case law, which has employed
both objective standards—see, e.g.,
Davis, 526 U.S. at 650 (conduct must be
“objectively offensive” to trigger
liability for money damages); Oncale,
523 U.S. at 81 (“[Tlhe objective severity
of harassment should be judged from
the perspective of a reasonable person
in the [complainant’s] position,
considering ‘all the circumstances.””
(quoting Harris, 510 U.S. at 23))—and
subjective standards—see Harris, 510
U.S. at 21-22 (explaining that “if the
victim does not subjectively perceive
the environment to be abusive, the
conduct has not actually altered the
conditions of the victim’s employment,
and there is no Title VII violation,” even
if a reasonable person would find the
environment hostile or abusive)—in
determining whether a hostile
environment existed.

The Department appreciates the
comments opposed to either the
subjective or objective standard, but the
Department continues to take the
position that unwelcome sex-based
conduct must be evaluated both
subjectively and objectively. The
Department also does not agree with the
commenter’s assertion that inclusion of
a subjective element in a definition
would eliminate the objective element.
As discussed in the July 2022 NPRM
and elsewhere in this preamble, and as
illustrated by courts in other contexts,
the two elements are distinct, and a
decisionmaker must find sufficient
evidence to satisfy each element under
the applicable standard before
determining that alleged conduct
constitutes sex-based harassment. See
87 FR 41414. The Department
maintains, however, consistent with the
preamble to the 2020 amendments and
the July 2022 NPRM, that the objective
standard is assessed from the
perspective of a reasonable person in
the complainant’s position. 85 FR
30167; 87 FR 41414.

The Department agrees that the First
Amendment provides clear protection
for individual expressions of opinion,

including expressions of opinions that
are unpopular. As discussed in the July
2022 NPRM and elsewhere in this
preamble, the First Amendment and
academic freedom must be considered if
issues of speech or expression are
involved. See 87 FR 41415. The
Department disagrees with commenters
that subjectively offensive speech, in
itself, would constitute sex-based
harassment under Title IX, given the
inclusion of an objectively offensive
element in the definition. To the extent
the other comments raise concerns
under the First Amendment, those
comments are addressed in the section
above dedicated to First Amendment
Considerations.

The Department disagrees that the
inclusion of the subjective standard
would be unfair to respondents,
including by denying respondents due
process, leading to meritless
investigations, or leading to inconsistent
enforcement across recipients. The
Department disagrees that the final
regulations discriminate against men
and notes that the final regulations
protect all students, employees, and
other individuals from discrimination
based on sex—including men, and
ensure that all respondents are treated
equitably, regardless of their sex.
Specifically, recipient’s obligations
under § 106.45, and if applicable
§ 106.46, ensure that respondents’ due
process rights are respected, that
complainants and respondents are
treated equitably, and that
investigations are evidence-based
whenever a complaint is initiated. In
addition, a subjective standard is
commonly used, including under the
2020 amendments and prior guidance,
to determine whether conduct is
unwelcome. 85 FR 30167 (‘“‘whether
harassment is actionable turns on both
subjectivity (i.e., whether the conduct is
unwelcome, according to the
complainant) and objectivity (i.e.,
‘objectively offensive’)”’); 2001 Revised
Sexual Harassment Guidance, at 5
(“OCR considers the conduct from both
a subjective and objective
perspective.”).

The Department disagrees that the
subjective standard will cause a
recipient to automatically credit a
complainant’s allegations or lead to
heightened scrutiny that would force a
recipient to expend scarce resources.
Subjective offensiveness must be
supported by evidence, and subjective
offensiveness alone would not support a
finding or discipline. As discussed
previously, the definition of hostile
environment sex-based harassment
requires an evaluation, based on the
totality of circumstances, of several key

elements. Regardless, the inclusion of
the objective standard would satisfy
commenters’ concerns that the
subjective standard working alone may
implicate these concerns.

The Department disagrees with the
contention that the subjective standard
could be unfair to complainants because
a recipient could find that sex-based
harassment did not occur even when
objective factors indicate that it did.
Whether the complainant subjectively
found the conduct offensive or abusive
is commonly understood as an
important element of hostile
environment harassment. See Harris,
510 U.S. at 21-22 (explaining that, even
if a “reasonable person” might view the
conduct as constituting harassment, no
Title VII violation occurs “if the victim
does not subjectively perceive the
environment to be abusive” because
“the conduct has not actually altered
the conditions of the victim’s
employment.”).

With respect to the comment that
recipient employees could act with bias,
the final regulations specifically require
Title IX Coordinators, investigators, and
decisionmakers to be trained on how to
serve impartially, including by avoiding
prejudgment of the facts at issue,
conflicts of interest, and bias,
§106.8(d)(2); and to act without bias
toward any specific party or toward
complainants or respondents in general,
§ 106.45(b)(2). They also require
postsecondary institutions, in cases
involving a student party, to offer the
parties an appeal on the basis that the
Title IX Coordinator, investigator, or
decisionmaker had a conflict of interest
or bias for or against complainants or
respondents generally or the individual
complainant or respondent that would
change the outcome. § 106.46(i)(1)(iii).
See also the discussions of
§§ 106.45(b)(2), 106.46(i)(1)(iii). A
respondent who believes a recipient
violated its obligations under the final
regulations may also file a complaint
with OCR.

Finally, the Department appreciates
the commenter’s questions regarding
from whose perspective the subjective
standard would be determined. The
final regulations’ reference to a
subjective perspective in the definition
of hostile environment sex-based
harassment refers to the complainant.
The complainant’s perspective is
likewise part of the Title VII standard.
See Harris, 510 U.S. at 21 (connecting a
Title VII violation to whether, in part,
the complainant subjectively perceives
the environment to be abusive).
Evidence regarding whether sex-based
conduct meets the subjective element of
the definition could include, but is not
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limited to, the complainant’s own
statements about the alleged conduct or
other sources that could establish the
complainant’s experience of the alleged
conduct.

Changes: The Department has revised
the definition of “sex-based
harassment” to add the word
“offensive” to the subjective and
objective standard for establishing
hostile environment sex-based
harassment.

Hostile Environment Sex-Based
Harassment—Limits or Denies (§ 106.2)

Comments: Some commenters
supported the proposed definition of
hostile environment sex-based
harassment but were concerned that it
could still create burdens for
complainants by requiring a recipient to
determine how the complainant’s
education is limited by the harassment.
For example, these commenters said
that a recipient could interpret this as
requiring a complainant to show that
they received lower grades.

A group of commenters, relying on
Davis, noted that the text of Title IX
only prohibits discrimination that
denies access to the recipient’s
education program or activity and does
not prohibit conduct that does not rise
to that level of severity. One commenter
said that the Department could not
justify changing “effectively denies” to
“denies or limits” because the Supreme
Court in Davis concluded that Congress
was concerned with ensuring equal
access and not eradicating every
limitation on access.

Some commenters said that the term
“limits” is vague and overly broad.
Commenters expressed concern that the
use of the term “limits” would threaten
protected speech, cover conduct that
detracts in any way from another
student’s enjoyment of the recipient’s
education program, require a recipient
to primarily consider the conduct from
the complainant’s perspective, and
expose postsecondary institutions to
lawsuits from students alleging they
were expelled on arbitrary grounds.

Discussion: In the preamble to the
2020 amendments, the Department
stated that the “effectively denies a
person access” element of the definition
of sexual harassment “does not act as a
more stringent element than the
‘interferes with or limits a student’s
ability to participate in or benefit from
the school’s programs’ language found
in Department guidance.” 85 FR 30152.
The Department explained in the
preamble to the 2020 amendments that
this standard does not only apply when
a complainant was “entirely, physically
excluded from educational

opportunities,” nor does it require
showing that a complainant “dropped
out of school, failed a class, had a panic
attack, or otherwise reached a ‘breaking
point’” because “individuals react to
sexual harassment in a wide variety of
ways.” 85 FR 30169-70. As explained in
the July 2022 NPRM, the Department
believes that the phrase “limits or
denies” more accurately captures the
full scope of Title IX’s
nondiscrimination mandate. See 87 FR
41414. We also disagree that Davis
requires the Department to restrict the
definition of hostile environment sex-
based harassment only to conduct that
denies access to a recipient’s education
program or activity. As described in the
July 2022 NPRM and elsewhere in this
preamble, the holding in Davis does not
limit the Department’s authority to
regulate under Title IX. See id. In
addition, the Title IX statute states that
no person shall, on the basis of sex, “be
excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under” any education
program or activity receiving Federal
financial assistance. If Title IX only
covered exclusion from participation or
denial of access, there would have been
no reason for Congress to add “be
denied the benefits of.” A limitation on
equal access constitutes a denial of
benefits. See id.

The Department appreciates the
commenters’ concern that the proposed
definition could burden complainants
by requiring a recipient to determine
how the complainant’s education is
limited or impacted by the harassment;
however, the Department maintains that
the definition of hostile environment
sex-based harassment appropriately
requires evidence of the impact of the
alleged conduct on the complainant, as
Title IX requires. The Department
reiterates that grades are not the only
evidence of a student’s ability to
participate in and access the benefits of
a recipient’s education program or
activity, and the Department reaffirms
that the definition of hostile
environment sex-based harassment does
not require a complainant to
demonstrate any particular harm, such
as reduced grades or missed classes. Put
another way, a complainant must
demonstrate some impact on their
ability to participate or benefit from the
education program or activity, but the
definition does not specify any
particular limits or denials. Rather, as
with all complaints, the recipient’s
evaluation of whether sex-based
harassment occurred must be based on
all of the relevant and not otherwise
impermissible evidence.

The Department disagrees with
commenters’ views that the term
“limits” is vague or overbroad, or that
it would threaten protected speech
because speech that is subjectively or
objectively inoffensive would not satisfy
that element of hostile environment sex-
based harassment. For further
discussion see the sections above on
Hostile Environment Sex-Based
Harassment—First Amendment
Considerations (§ 106.2), Hostile
Environment Sex-Based Harassment—
Subjectively and Objectively Offensive
(§106.2), and Sex-Based Harassment—
Vagueness and Overbreadth (§ 106.2).

The final regulations contain a
number of provisions that prevent the
arbitrary expulsion of students,
including the grievance procedure
requirements in § 106.45, and as
applicable § 106.46. Whether conduct
limits or denies a person’s ability to
participate in or benefit from the
recipient’s education program or
activity is a fact-based inquiry that
requires consideration of all relevant
and not otherwise impermissible
evidence. In response to the commenter
who suggested that the definition of
hostile environment sex-based
harassment will deem a student who
acts without animus to have created a
hostile environment, the Department
notes that consistent with the Supreme
Court’s analysis in Davis, as well as the
preamble to the 2020 amendments and
in prior OCR guidance, the Department
does not understand animus to be a
required element of a harassment claim.
Instead, the analysis focuses on whether
the harassment limits or denies a
person’s ability to participate in or
benefit from the recipient’s education
program or activity based on sex. See 85
FR 30167; U.S. Dep’t of Educ., Office for
Civil Rights, Dear Colleague Letter:
Harassment and Bullying, at 2 (Oct. 26,
2010) (2010 Harassment and Bullying
Dear Colleague Letter), https://
www2.ed.gov/about/offices/list/ocr/
letters/colleague-201010.pdf.

Upon its own review of the proposed
regulations, the Department has decided
to change the order of the words
“denies” and “limits” so that “limits”
comes first for clarity. This is a non-
substantive change and does not
indicate a change in the meaning of the
standards discussed herein.

Changes: The Department has revised
the definition of “sex-based
harassment” to reverse the order of
“denies” and ‘‘limits.”
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Hostile Environment Sex-Based
Harassment—Factors To Be Considered
(§106.2)

General Support and Opposition

Comments: Some commenters
supported the inclusion of factors to be
considered in determining whether
hostile environment sex-based
harassment occurred, and others
opposed them or requested
modifications.

Some commenters questioned the
basis for the factors, found them
confusing or unworkable, asserted that
the examples in the preamble to the July
2022 NPRM did not align with courts’
analyses, and asked how the factors
might result in similar or different
findings than under Title VIL

Some commenters said that it was not
clear what conduct would constitute
hostile environment sex-based
harassment under the factors and
objected to a non-exhaustive list, noting
that additional factors would be
unknown to students and employees.
Some commenters said elementary
schools need more clarity to distinguish
“annoying” and “immature” conduct
from conduct that constitutes hostile
environment sex-based harassment.

One commenter objected to the
Department’s inclusion of examples of
hostile environment sex-based
harassment in the July 2022 NPRM,
arguing that some examples, such as
those involving speech or a single
incident of harassment, could contradict
Davis.

Discussion: The factors listed in the
definition of hostile environment sex-
based harassment are similar to those
discussed in the preamble to the 2020
amendments, 85 FR 30170, and prior
guidance based on case law, see 2001
Revised Sexual Harassment Guidance,
at 5—7 and cases cited (discussing the
following factors: the degree to which
the conduct affected one or more
students’ education; the type, frequency,
and duration of the conduct; the
identity of and relationship between the
alleged harasser and the subject or
subjects of the harassment; the number
of individuals involved; the age and sex
of the alleged harasser and the subject
or subjects of the harassment; the size of
the school, location of the incidents,
and context in which they occurred;
other incidents at the school; and
incidents of gender-based, but
nonsexual harassment).

The Department also notes that the
factors are similar to those that courts
and agencies have used in evaluating a
hostile environment in the employment
context under Title VIL See, e.g., 29 CFR
1604.11 (“In determining whether

alleged conduct constitutes sexual
harassment, the Commission will look
at the record as a whole and at the
totality of the circumstances, such as the
nature of the sexual advances and the
context in which the alleged incidents
occurred. The determination of the
legality of a particular action will be
made from the facts, on a case by case
basis.”). See also U.S. Equal Emp.
Opportunity Comm’n, Enforcement
Guidance on National Origin
Discrimination (Nov. 18, 2016), https://
www.eeoc.gov/laws/guidance/eeoc-
enforcement-guidance-national-origin-
discrimination# Toc451518815
(“Relevant questions in evaluating
whether national origin harassment
rises to the level of creating a hostile
work environment may include any of
the following: whether the conduct was
hostile/offensive; whether the conduct
was physically threatening or
intimidating; how frequently the
conduct was repeated; or the context in
which the harassment occurred.”).

The Department acknowledges, as
referenced in the comments, that the
factors listed in the definition of hostile
environment sex-based harassment are
not identical to the factors the EEOC
considers, but the EEOC similarly
examines the totality of the
circumstances, including the nature,
frequency, and context of the conduct.
As discussed in the July 2022 NPRM,
the preamble to the 2020 amendments,
and elsewhere in this preamble,
although there are some differences
between the employment and education
contexts, interpretations of Title VII
appropriately inform interpretations of
Title IX. See 87 FR 41415; 85 FR 30199.
The factors the Department has
included in the final regulations, like
those used by courts and other agencies,
reflect an effort to consider the
“constellation of surrounding
circumstances, expectations, and
relationships,” Oncale, 523 U.S. at 82,
that can inform whether conduct creates
a hostile environment in a particular
context.

The Department disagrees that the
factors listed in the definition of hostile
environment sex-based harassment or
examples cited in the July 2022 NPRM
are vague. The examples demonstrate
the variety of contexts in which
harassment may arise. Although the list
of factors included in the final
regulations is not exhaustive and there
may be other considerations in
examining the totality of the
circumstances, the definition of hostile
environment sex-based harassment is
sufficiently broad to capture the
contexts in which harassment can occur
and sufficiently specific and consistent

with precedent to provide appropriate
notice to the public as to how the
Department evaluates sex-based
harassment. The Department declines to
limit the factors to be considered to
those listed in the definition of hostile
environment sex-based harassment
because of the necessarily fact-specific
nature of the totality of the
circumstances analysis.

With respect to the commenters’
request for more clarity regarding how
to draw the line between “annoying”
and “immature” conduct and conduct
that constitutes sex-based harassment,
the Department notes that the legal
standard is not whether or not conduct
is subjectively “annoying” or
“immature.” The standard for hostile
environment sex-based harassment is
whether or not the totality of the
circumstances demonstrates conduct
that is unwelcome sex-based conduct,
subjectively and objectively offensive,
and so pervasive that it limits or denies
a person’s ability to participate in or
benefit from the recipient’s education
program or activity.

In response to the commenter who
said that examples of harassment could
contradict Davis, the Department notes
that any examples the Department
provides are for illustrative purposes. In
all cases, the totality of the
circumstances must be considered in
connection with the definition of hostile
environment sex-based harassment. The
Department also notes that, as explained
above, the standard for administrative
enforcement need not be identical to the
standard for holding a recipient liable
for monetary damages under Davis. For
additional discussion see the section
above on Hostile Environment Sex-
Based Harassment—the Davis Standard
(§106.2).

Consideration of the factors listed in
the definition of hostile environment
sex-based harassment is one aspect of
ensuring that the determination is made
based on the totality of the
circumstances. The July 2022 NPRM
also made this point, explaining that the
Department did not offer a definitive
assessment of the examples not because
the examples were insufficient but
because ““a fuller, fact-specific analysis
would be required” to reach a final
determination. 87 FR 41416; see also
Davis, 526 U.S. at 651 (““Whether
gender-orientated conduct rises to the
level of actionable ‘harassment’ thus
‘depends on a constellation of
surrounding circumstances,
expectations, and relationships’”’
(quoting Oncale, 523 U.S. at 82)
(internal quotation marks omitted)). The
Department similarly declines to opine
on specific examples presented in the
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comments because a fuller, fact-specific
analysis is required.
Changes: None.

The First Factor—Degree of Impact

Comments: One commenter asked the
Department to add “participate in” to
the first hostile environment factor, to
cover the degree to which the conduct
affected the complainant’s ability to
access or participate in the recipient’s
education program or activity.

Another commenter said the
Department should not limit the first
hostile environment factor to the
complainant’s educational access
because a recipient must also consider
the impact on campus community
members who are directly or indirectly
experiencing a hostile environment.

One commenter asserted that a
recipient should not evaluate the degree
of impact on a complainant based on its
idea of a “perfect victim,” citing 85 FR
30170.

Discussion: The Department declines
to add “participate in” to the first
hostile environment factor because
“access” in this context includes the
ability to participate in or benefit from
the recipient’s education program or
activity, consistent with use of the term
in the current regulations and in case
law. See, e.g., Davis, 526 U.S. at 631
(describing Title IX’s prohibition on
being “excluded from participation in”
or “denied the benefits of”” a recipient’s
education program or activity as denial
of equal “access”).

The Department declines to modify
the first hostile environment factor to
remove the reference to the
complainant. The Department does not
think that the factor, as described, will
lead a recipient to ignore the impact of
conduct on campus community
members. As discussed elsewhere in
this preamble, Title IX protects
individuals who experience sex-based
harassment, even if they are not the
intended target, and the inclusion of
this factor does not prevent a recipient
from evaluating whether a hostile
environment has been created for
others. However, whether a hostile
environment has been created for a
particular complainant requires an
individualized and fact-specific analysis
of the effect of the alleged conduct on
that complainant. For this reason, the
first factor appropriately examines the
degree to which the conduct affected the
complainant’s ability to access the
recipient’s education program or
activity. Because a recipient has an
obligation to operate its education
program or activity free from sex
discrimination as set forth in the final
regulations, the definition does not limit

how many people may experience a
hostile environment related to conduct
that constitutes sex-based harassment or
how many people may make a
complaint. Even in the absence of an
additional complaint, the Title IX
regulations permit the Title IX
Coordinator to initiate grievance
procedures after considering factors
such as the risk of additional acts of sex
discrimination and information
suggesting a pattern, ongoing sex
discrimination, or sex discrimination
alleged to have impacted multiple
individuals. See § 106.44(f)(1)(v)(A)(6).

The Department takes this
opportunity to affirm the statement in
the preamble to the 2020 amendments
that “‘equal access” ‘neither requires
nor permits school officials to impose
notions of what a ‘perfect victim’ does
or says, nor may a recipient refuse to
respond to sexual harassment because a
complainant is ‘high-functioning’ or not
showing particular symptoms following
a sexual harassment incident. School
officials turning away a complainant by
deciding the complainant was ‘not
traumatized enough’ would be
impermissible.” 85 FR 30170.

Changes: None.

The Second Factor—Type, Frequency,
and Duration

Comments: One commenter said that
the second factor regarding ““type,
frequency, and duration” is unnecessary
because it is covered by the “‘severe or
pervasive” language in the proposed
definition.

Some commenters objected to the July
2022 NPRM'’s assertion that asking
someone out on a date or sending them
flowers on one occasion “generally”’
would not create a hostile environment.
Commenters argued that such conduct
would clearly not create a hostile
environment and cited case law to
support this position.

Discussion: The Department declines
to remove or modify the second factor.
The Department acknowledges that
type, frequency, and duration may
overlap with the meanings of “severe”
and “pervasive” in some respects, but a
reference to type, frequency, and
duration will help guide decisionmakers
in their evaluation of the severity and
pervasiveness of the conduct. In a case
involving multiple incidents, for
example, this factor would clarify the
need for a decisionmaker to consider
both the frequency of the incidents and
the duration of each incident.

With respect to the example provided
in the July 2022 NPRM of a single
request for a date or a single gift of
flowers from one student to another, the
Department intended that example to

demonstrate the type of conduct that
may be sex-based but would not be
pervasive. The Department declines to
comment further on specific examples
or factual scenarios prior to conducting
an investigation and evaluating the
relevant facts and circumstances.
Changes: None.

The Third Factor—Ages, Roles, Previous
Interactions, Other Factors

Comments: One commenter asked the
Department to change “alleged
unwelcome conduct” to “alleged sex-
based harassment” in the third factor for
consistency. One commenter noted that
the third factor regarding the parties’
ages and roles is less applicable at the
postsecondary level but may be a
consideration at the elementary school
and secondary school level. One
commenter asked the Department to add
language regarding the parties’
developmental levels to clarify how
recipients’ Title IX obligations intersect
with their obligations to students with
disabilities.

Discussion: The Department declines
to change “‘alleged unwelcome conduct”
to “alleged sex-based harassment” in
the third factor because the third factor
appropriately focuses on the unwelcome
conduct that is in the introductory text
of the definition of hostile environment
sex-based harassment. Based upon the
Department’s internal review for
consistency with the rest of the
provision, which does not use the term
“alleged” and does not repeat
“unwelcome” before “conduct” and to
avoid redundancy since the
introductory language specifies that the
conduct must be unwelcome, the
Department determined that the terms
“alleged” and “unwelcome” before
“conduct” should be removed.

The Department acknowledges the
comment that reference to the parties’
ages and roles in the third factor is less
applicable at the postsecondary level
than in the elementary school and
secondary school level, but notes that
some students in postsecondary
education are under 18 years old, and
the relative power dynamics and ages of
the parties in the postsecondary context
could still be a factor, particularly if the
conduct involves a student and
employee. With regard to the parties’
developmental levels, the Department
notes that the third factor includes
“other factors about each party that may
be relevant to evaluating the effects of
the alleged unwelcome conduct,” which
would include developmental levels.
The Department is supportive of
recipients’ consideration of how Title IX
obligations intersect with their
obligations to students with disabilities,
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but does not believe it is necessary to
add language to the regulatory text.

Changes: The Department has deleted
the terms “alleged” and “unwelcome”
from the definition of “sex-based
harassment” in the third consideration
of whether a hostile environment has
been created.

The Fourth Factor—Location and
Context

Comments: One commenter said that
the fourth factor is more applicable to
liability for monetary damages than to
administrative enforcement, noting that
the proposed regulations lay out when
behavior by a respondent warrants a
response by the recipient without
further differentiating respondents.
Another commenter was concerned that
the fourth factor would be considered
without recognizing that Davis only
imposed liability on recipients for
failing to address conduct “where the
‘recipient exercises substantial control
over both the harasser and the context
in which the known harassment
occurs.”” 526 U.S. at 645.

Discussion: Location and context are
important to consider in determining
whether a hostile environment has been
created because they provide
information that is relevant to each of
the hostile environment elements:
unwelcomeness, objective and
subjective offensiveness, and severity
and pervasiveness and effect on a
complainant’s ability to access or
benefit from the education program or
activity. For example, harassing conduct
on a school bus may be more
intimidating than on school grounds
because of the confined space.
Similarly, harassing conduct in a
personal and secluded area, such as a
dorm room, can be more threatening
than the same conduct in a public area.
On the other hand, harassing conduct in
public can be more humiliating. Each
instance of alleged harassing conduct
must take into account the totality of the
circumstances, including consideration
of the location and context.

After considering the comments, the
Department is persuaded that the
reference to “control the recipient has
over the respondent” in the fourth factor
created confusion, by mistakenly giving
the impression that the substantial
control language used in Davis to
determine whether a recipient may be
held liable in damages for a
respondent’s conduct, is the same as the
hostile environment analysis that these
factors are focused on. Because of this
confusion, and because “location and
context” fully account for the
considerations intended to be covered
by this factor, the Department has

removed that language from the hostile
environment factors in the final
definition of hostile environment sex-
based harassment. For a discussion of
the relevance of a recipient’s control
over a respondent, see discussion of
§106.11.

Changes: The Department removed
the language regarding ““control the
recipient has over the respondent” from
the definition of “sex-based
harassment” in the fourth consideration
of whether a hostile environment has
been created.

The Fifth Factor—Other Sex-Based
Harassment

Comments: One commenter expressed
concern about considering other sex-
based harassment in the recipient’s
education program or activity because
they said complainants would use this
consideration to justify making Title IX
complaints over isolated, fleeting, mild,
or inoffensive conduct. One commenter
said that even though other sex-based
harassment may prompt a Title IX
Coordinator to address broader
concerns, it does not influence whether
a hostile environment was created for
the complainant. Another commenter
asked the Department to clarify when
the conduct of multiple individuals
toward the same complainant would
constitute enough “other sex-based
harassment in the recipient’s education
program or activity”’ to amount to
hostile environment sex-based
harassment, but the conduct by one
individual alone would not.

Discussion: With respect to the fifth
factor, the Department notes that the
commenters either mischaracterized or
misunderstood the requirement that a
recipient undertake a fact-specific
inquiry that includes consideration of a
variety of factors, including the
occurrence of other sex-based
harassment. As the regulatory text
directs, the consideration of the factors
must be fact-specific, meaning that the
determination whether other sex-based
harassment in the recipient’s education
program or activity is relevant will
depend on specific facts. In the July
2022 NPRM, the Department provided
the example of a student who reports
that his peers repeatedly denigrated him
as “‘girly” over a period of weeks. 87 FR
41417. In this example, if one peer made
a one-off remark calling the student
“girly,” that alone may not be severe or
pervasive enough to create a hostile
environment, but if multiple peers
repeatedly call the student “‘girly,” then
that same treatment may create a hostile
environment for that student. Similarly,
if one student at a postsecondary
institution made a derogatory comment

to a pregnant student based on her
pregnancy, that alone may not be
sufficient to create a hostile
environment, but if multiple people
make similar comments to the same
student based on pregnancy, that may
create a hostile environment for the
student. The Department notes that,
when the elements of sex-based hostile
environment are satisfied for an affected
student, a recipient has an obligation to
address that hostile environment, even
if a particular respondent’s conduct
does not justify discipline. For example,
in response to a hostile environment
created by a series of incidents by
different respondents, a recipient may
offer supportive measures to the affected
student or provide training for the
broader school community.

The Department agrees that other sex-
based harassment may prompt a Title IX
Coordinator to address broader
concerns. The Department also clarifies
that a respondent’s past sex-based
harassment of people other than the
complainant would not be part of the
analysis of whether current sex-based
harassment by the respondent created a
hostile environment for the
complainant. However, as explained in
the discussion of § 106.45(b)(7)(iii), such
pattern evidence may be permissible for
use in Title IX grievance procedures, as
the recipient must objectively evaluate
pattern evidence to the extent it is
relevant, i.e., whether it is related to the
allegations of sex-based harassment
under investigation and may aid a
decisionmaker in determining whether
the alleged sex-based harassment
occurred.

Changes: None.

Hostile Environment Sex-Based
Harassment—Online Harassment
(§106.2)

Comments: Some commenters were
concerned that the proposed regulations
would obligate a recipient to address
sex-based harassment among students
that takes place on social media or other
online platforms, such as an online
comment seen by an employee that is
posted by a student from home. These
commenters were unsure how a
recipient would know if such activity
created a hostile environment in an
education program or activity. Citing
Mahanoy, 141 S. Ct. at 2046,
commenters noted that the Supreme
Court has held that ““the leeway the First
Amendment grants to schools to control
speech is ‘diminished’ when it comes to
off-campus speech” because off-campus
speech is generally the responsibility of
parents, not schools. In light of this, a
group of commenters argued that
elementary and secondary school



Case: 2:24-cv-00072-DLB-CJS Doc #: 1-2 Filed: 04/30/24 Page: 43 of 424 - Page ID#:

28
Federal Register/Vol. 89, No. 83/M0n&ay, April 29, 2024 /Rules and Regulations

33515

recipients would not be able to enforce
the proposed regulations against off-
campus speech without violating the
First Amendment, and commenters
expressed concern about chilling online
debate among students and employees
when they are in their own homes.

Discussion: When a recipient has
information about sex-based harassment
among its students that took place
online and created a hostile
environment in the recipient’s
education program or activity, the
recipient has an obligation to address
that hostile environment. As explained
in the July 2022 NPRM, the Department
does not expect a recipient to follow the
online activity of its students outside of
the recipient’s education program or
activity. 87 FR 41440. The Department
notes that neither the proposed nor final
regulations contain any separate
requirements related to online
harassment and abuse. Instead, a
recipient’s obligation is to address all
forms of sex discrimination, including
sex-based harassment that occurs within
the recipient’s education program or
activity, whether the conduct takes
place online, in person, or both. Online
harassment can include, but is not
limited to, unwelcome conduct on
social media platforms such as sex-
based derogatory name-calling, the
nonconsensual distribution of intimate
images (including authentic images and
images that have been altered or
generated by artificial intelligence (AI)
technologies), cyberstalking, sending
sex-based pictures or cartoons, and
other sex-based conduct that, based on
the totality of the circumstances, is
subjectively and objectively offensive
and so severe or pervasive that it limits
or denies a person’s ability to
participate in or benefit from the
recipient’s education program or
activity. A recipient must evaluate
online conduct with the same factors
that are used to determine whether in-
person conduct creates a hostile
environment. If an employee has
information about sex-based harassment
among its students that took place
online, such as the nonconsensual
sharing of intimate images, and that
created a hostile environment in the
recipient’s education program or
activity, the recipient has an obligation
to address the conduct. 87 FR 41440; see
also the discussion of § 106.11. The
Department again notes, as stated above
and in the July 2022 NPRM, that
recipients are not expected to
affirmatively monitor students’ online
activity. See 87 FR 41440.

With respect to the First Amendment
and online speech, the Department
understands that some commenters

were concerned that the First
Amendment may limit the ability of
elementary schools and secondary
schools to prevent hostile environments
by disciplining students for online
harassing conduct. The Department has
concluded, however, that these schools
retain sufficient authority to do so
without running afoul of the First
Amendment. First, the Supreme Court’s
opinion in Mahanoy suggests that much
student online speech in the school
context would be subject to school
discipline. The Court observed that it
had previously “‘stressed” that when
elementary schools and secondary
schools act in loco parentis, they have

a greater interest in regulating student
speech. 141 S. Ct. at 2045—46. And as
Justice Alito explained in concurrence,
much online speech will likely fall into
this category, including “online
instruction at home,” “remote
learning,” “participation in other online
school activities,” and—to the extent
they involve schoolwork—
“communications to school email
accounts or phones” and speech “on a
school’s website.” Id. at 2054 & n.16
(Alito, J., concurring). All of these
school-related activities would likely be
part of the education program or activity
of the recipient, see discussion of
§106.11, and, as such, these final
regulations would apply.

Second, Mahanoy recognizes
elementary schools’ and secondary
schools’ authority to regulate online
speech to address sex-based harassment,
even when that speech occurs outside
school-related activities. The majority
opinion observed that “severe bullying
or harassment targeting particular
individuals” “may call for school
regulation,” 141 S. Ct. at 2045, and in
considering the competing interests of
the student and the school in the case
before it, the majority opinion
specifically noted that the speech in
question “did not . . . target any
member of the school community,” id.
at 2047. The concurrence also agreed
that elementary schools and secondary
“schools must be able to prohibit
threatening and harassing speech.” Id.
at 2052 (Alito, J., concurring). Together,
the opinions suggest speech targeting
particular individuals may be regulated
in certain circumstances. Moreover, in
the time since Mahanoy was decided,
lower courts have continued to
recognize that elementary schools and
secondary schools retain authority to
discipline students for certain online,
off-campus harassing speech not
involving schoolwork or not part of a
school-sponsored activity. See, e.g.,
Kutchinski ex rel. HK. v. Freeland

Cmty. Sch. Dist., 69 F.4th 350, 358 (6th
Cir. 2023) (off-campus Instagram posts
that constituted “‘serious or severe
harassment” could be regulated as long
as the student ““bore some responsibility
for the speech and the speech
substantially disrupted classwork (or
[the school] reasonably believed the
speech would disrupt classwork)”’);
Chen Through Chen v. Albany Unified
Sch. Dist., 56 F.4th 708, 711 (9th Cir.
2022) (school “properly disciplined”
two students for “off-campus social
media posts” that ‘“amounted to severe
bullying or harassment targeting
particular classmates” (internal
quotation marks omitted)), cert. denied
sub nom. Epple v. Albany Unified Sch.
Dist., 143 S. Ct. 2641 (2023). The Sixth
Circuit in Kutchinski recognized that
elementary schools and secondary
schools receive ““a high degree of
deference in the exercise of their
professional judgment” regarding
student discipline. 69 F.4th at 360. And
the Ninth Circuit in Chen specifically
observed that, in considering an
elementary school’s or secondary
school’s interest in imposing discipline,
the school’s exposure ‘““to potential
liability on the theory that it had ‘failed
to respond adequately’ toa . . . hostile
environment” is relevant. 56 F.4th at
722; see also id. at 718 (noting that
conduct need not be ““ ‘directed at the
complainant in order to create a hostile
educational environment’”’). The
Department accordingly concludes that
elementary schools and secondary
schools have sufficient authority to
address conduct that creates a hostile
environment even when that conduct
occurs online and outside of a specific
school activity. See 87 FR 41440
(explaining that, when an employee has
information about sex-based harassment
among its students that took place
online and created a hostile
environment in the recipient’s
education program or activity, the
recipient has an obligation to address
that hostile environment).

Changes: None.

Hostile Environment Sex-Based
Harassment—Sex Stereotyping and
Gender Identity (§ 106.2)

Comments: Some commenters
supported the proposed prohibition on
harassment based on sex stereotypes
and gender identity, arguing that
harassment based on sex stereotypes can
deprive students of equal access to
educational opportunities, including by
adversely affecting their academic
performance. Commenters also noted
that courts have recognized that such
harassment can violate Title IX and
other sex discrimination laws. Some
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commenters asserted that harassment
based on sex stereotypes could include
statements like “girls don’t belong in
school” or “girls should spend less time
advancing in athletics and more time
learning home economics.”

Other commenters urged the
Department to clarify that misgendering
is a form of sex-based harassment that
can create a hostile environment,
especially for gender-nonconforming
and LGBTQI+ students. One commenter
noted that the EEOC has recognized that
misgendering can violate Title VII.

Other commenters argued that using
names and pronouns consistent with an
individual’s sex assigned at birth should
not be considered harassment based on
sex stereotypes. Some commenters
argued that prohibiting misgendering as
a form of harassment could lead to
compelled speech in violation of the
First Amendment and could be used to
target people with unpopular
viewpoints, citing Meriwether v. Hartop,
992 F.3d 492 (6th Cir. 2021).

One commenter suggested that the
Department summarize a recent
resolution letter finding that a school
district violated Title IX when it failed
to effectively respond to misgendering
of a student.

Discussion: The Department
appreciates commenters’ support for
coverage of harassment based on sex
stereotypes and gender identity. The
Department has long recognized,
consistent with the text and purpose of
the statute and courts’ interpretations,
that Title IX’s prohibition on sex
discrimination encompasses harassment
based on sex stereotypes. See, e.g., 2001
Revised Sexual Harassment Guidance,
at 3 (noting that “acts of verbal,
nonverbal, or physical aggression,
intimidation, or hostility based on sex
or sex-stereotyping [is] a form of sex
discrimination to which a school must
respond, if it rises to a level that denies
or limits a student’s ability to
participate in or benefit from the
educational program”) & nn.17-19
(citing cases); 85 FR 30179 (“sexual
harassment . . . may consist of
unwelcome conduct based on sex or sex
stereotyping”).

The Department agrees with
commenters that conduct directed at a
student’s nonconformity with
stereotypical notions of how boys or
girls are expected to act and appear or
that seeks to restrict students from
participating in activities that are not
stereotypically associated with the
students’ sex could constitute sex-based
harassment that creates a hostile
environment. See, e.g., Seiwert v.
Spencer-Owen Cmty. Sch. Corp., 497 F.
Supp. 2d 942, 953 (S.D. Ind. 2007)

(finding plaintiff stated Title IX claim
when he alleged harassment for “acting
in a manner that did not adhere to the
traditional male stereotypes”); Theno v.
Tonganoxie Unified Sch. Dist. No. 464,
377 F. Supp. 2d 952, 972 (D. Kan. 2005)
(finding plaintiff stated Title IX claim
when peers engaged in teasing, name-
calling and crude sexual gestures
designed to “disparage his perceived
lack of masculinity”); Lipsett v. Univ. of
P.R., 864 F.2d 881, 903-05 (1st Cir.
1988) (woman participating in a surgical
residency program was subjected to
hostile environment sexual harassment
based on evidence of general
antagonism toward women, including
statements that women should not be in
the program, and assignment of menial
tasks, combined with overt sexual
harassment); Montgomery v. Indep. Sch.
Dist. No. 709, 109 F. Supp. 2d 1081,
1092 (D. Minn. 2000) (finding plaintiff
stated Title IX claim when peers
harassed him for “failure to meet
masculine stereotypes,” including by
calling him ““gir]” and using a feminized
version of his name). Similarly,
unwelcome conduct based on gender
identity can create a hostile
environment when it otherwise satisfies
the definition of sex-based harassment.
See, e.g., U.S. Equal Emp. Opportunity
Comm’n, Sexual Orientation and
Gender Identity (SOGI) Discrimination,
https://www.eeoc.gov/sexual-
orientation-and-gender-identity-sogi-
discrimination (last visited Mar. 12,
2024) (harassment based on gender
identity can create a hostile
environment in the workplace). Courts
have also recognized that policies that
prevent transgender students from
participating in school consistent with
their gender identity can harm those
students. Doe ex rel. Doe v. Boyertown
Area Sch. Dist., 897 F.3d 518, 523 (3d
Cir. 2018) (detailing the harms
exclusionary school policies have on
transgender students).

Sex-based harassment, including
harassment predicated on sex
stereotyping or gender identity, is
covered by Title IX if it is sex-based,
unwelcome, subjectively and objectively
offensive, and sufficiently severe or
pervasive to limit or deny a student’s
ability to participate in or benefit from
a recipient’s education program or
activity (i.e., creates a hostile
environment). Thus, harassing a
student—including acts of verbal,
nonverbal, or physical aggression,
intimidation, or hostility based on the
student’s nonconformity with
stereotypical notions of masculinity and
femininity or gender identity—can
constitute discrimination on the basis of

sex under Title IX in certain
circumstances. Recipients have a
responsibility to protect students against
sex-based harassment. OCR will
continue to address complaints of
harassment based on sex stereotypes
and gender identity, consistent with
OCR’s jurisdiction under Title IX and
the final regulations.

Many commenters, as highlighted
above, believe that misgendering is one
form of sex-based harassment. As
discussed throughout this preamble,
whether verbal conduct constitutes sex-
based harassment is necessarily fact-
specific. While the final regulations do
not purport to identify all of the
circumstances that could constitute sex-
based harassment under Title IX, a stray
remark, such as a misuse of language,
would not constitute harassment under
this standard. See above discussion of
Hostile Environment Sex-Based
Harassment—Severe or Pervasive
(§106.2). Similarly, the Department
takes First Amendment concerns
seriously, and nothing in the regulations
requires or authorizes a recipient to
violate anyone’s First Amendment
rights. See 34 CFR 106.6(d); see, e.g., W.
Va. State Bd. of Educ. v. Barnette, 319
U.S. 624, 642 (1943); Hartop, 992 F.3d
at 511 (holding that in the absence of
evidence that a professor’s conduct
“inhibited Doe’s education or ability to
succeed in the classroom,” the conduct
was not sufficiently severe and
pervasive to implicate Title IX); see also
above discussion of Hostile
Environment Sex-Based Harassment—
First Amendment Considerations
(§106.2).

The Department also declines to
summarize a resolution letter, as that
letter describes OCR’s determination in
an individual case and is not a formal
statement of OCR policy.

Changes: None.

Hostile Environment Sex-Based
Harassment—Elementary Schools and
Secondary Schools (§ 106.2)

Comments: One commenter expressed
concern that the proposed definition of
“sex-based harassment” would be
difficult for elementary schools and
secondary schools to apply in light of
the range of conduct that occurs at that
level that may warrant attention or
discipline but may not rise to the level
of sexual harassment under Title IX.
One commenter asserted that the
proposed definition of ““sex-based
harassment” would leave little room for
school officials to make judgment calls
and asserted that elementary schools
and secondary schools have not
received sufficient notice of this broad
scope of Title IX’s coverage as required
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by the Constitution’s Spending Clause.
One commenter urged the Department
to narrow the scope of the proposed
definition of ““sex-based harassment” to
more closely track the definition in the
2020 amendments and compared the
proposed definition to the definition of
sexual harassment in OCR’s 2011 Dear
Colleague Letter on Sexual Violence,
which the commenter asserted was
unworkable for elementary schools and
secondary schools.

A group of commenters expressed
concern that the proposed definition of
hostile environment sex-based
harassment would depart from the Davis
standard and be inappropriate for the
elementary school context. The
commenters asserted that under the
Davis standard, the elementary school
student would not be deemed to have
engaged in sex discrimination because
the conduct would be severe, but not
pervasive, but under the proposed
regulations, the outcome might be
different because the regulations would
cover conduct that is either severe or
pervasive.

Discussion: Regarding the Spending
Clause, Title IX has always required
elementary school and secondary school
recipients to operate their education
programs or activities free from sex
discrimination. And the Supreme Court
has noted that “[blecause Congress did
not list any specific discriminatory
practices when it wrote Title IX, its
failure to mention one such practice
does not tell us anything about whether
it intended that practice to be covered.”
Jackson v. Birmingham Bd. of Educ.,
544 U.S. 167, 175 (2005) (emphasis
omitted). Federal agencies have
authority to define the contours of the
Spending Clause contract with
recipients through their regulations.
Bennett v. Ky. Dep’t of Educ., 470 U.S.
656, 670 (1985). Accordingly, recipients
of Federal financial assistance agree to
comply with Title IX obligations as a
condition of receiving Federal funds,
including regulatory requirements.
Contrary to the commenter’s assertion,
recipients received notice of the
proposed definition of “sex-based
harassment” in the July 2022 NPRM and
these final regulations. This notice-and-
comment rulemaking process provides
the notice that the Spending Clause, as
construed in Pennhurst State School &
Hospital v. Halderman, requires. 451
U.S. 1,17 (1981). Thus, recipients
should have anticipated the final
definition becoming effective when they
continued to accept Federal funds.
Further, for the reasons discussed
elsewhere in this preamble, the
regulatory regime is not vague, so
recipients have sufficient notice of the

conditions imposed on the receipt of
funds.

The Department disagrees that the
definition of hostile environment sex-
based harassment is incompatible with
the elementary school context or that it
leaves no room for the judgment of
school administrators. The definition
contemplates and requires application
of administrator judgment. The
Department notes that, as discussed
above, the final regulations define
hostile environment sex-based
harassment as unwelcome sex-based
conduct that, based on the totality of the
circumstances, is subjectively and
objectively offensive and is so severe or
pervasive that it limits or denies a
person’s ability to participate in or
benefit from the recipient’s education
program or activity (i.e., creates a hostile
environment). Whether a hostile
environment has been created is a fact-
specific inquiry that includes
consideration of the degree to which the
conduct affected the complainant’s
ability to access the recipient’s
education program or activity; the type,
frequency, and duration of the conduct;
the parties’ ages, roles within the
recipient’s education program or
activity, previous interactions, and other
factors about each party that may be
relevant to evaluating the effects of the
unwelcome conduct; the location of the
conduct and the context in which the
conduct occurred; and other sex-based
harassment in the recipient’s education
program or activity. Because the
definition of hostile environment sex-
based harassment accounts for factors
such as the parties’ ages and the
objective offensiveness of the conduct—
which commenters asserted officials at
elementary schools and secondary
schools typically consider when
addressing student conduct—the
Department disagrees with assertions
that the definition of hostile
environment sex-based harassment
would be unworkable for recipients in
this educational setting. Further, as
discussed in more detail above in
Hostile Environment Sex-Based
Harassment—the Davis Standard
(§106.2), though Davis applies a higher
standard for monetary damages in
private litigation, it has also endorsed a
fact-specific assessment of whether sex-
based conduct rises to the level of
harassment, and schools have long
applied that “totality of the
circumstances’ assessment without
issue. See Davis, 526 U.S. at 651
(“Whether gender-oriented conduct
rises to the level of actionable
‘harassment’ thus ‘depends on a
constellation of surrounding

circumstances, expectations, and
relationships’”’). Accordingly, the
Department believes the definition can
appropriately be applied in the
elementary school and secondary school
context.

The Department notes that the
hypotheticals posed by commenters
ignore other elements of the definition
of “sex-based harassment,” including
that conduct that is an isolated event
must be so severe that it limits or denies
participation in an activity, and that the
conduct be sex-based, not merely a
circumstance in which the students
involved happen to be different genders.
Cf. Oncale, 523 U.S. at 80 (“We have
never held that workplace harassment,
even harassment between men and
women, is automatically discrimination
because of sex[]”’). Accounting for the
other elements included in the
definition of “sex-based harassment”
significantly narrows the scope of
conduct implicated by the final
regulations and thus helps address the
concerns of these commenters.

Further, the Davis Court
acknowledged that a single instance of
severe student-to-student harassment
could have the systemic effect of
denying a student equal access to an
education program or activity. The
Davis Court doubted that Congress
meant to hold schools liable in private
suits for money damages for such single
acts, but the Court did not cabin the
authority of the Department to
administratively enforce Title IX in such
contexts. For further explanation of the
Davis standard and the distinction
between private litigation and
administrative enforcement, see the
above discussion of Hostile
Environment Sex-Based Harassment—
the Davis Standard (§ 106.2).

The Department discusses the
burdens, costs, and benefits of the
definition of hostile environment sex-
based harassment in more detail below
and in the Regulatory Impact Analysis.

Changes: None.

Sex-Based Harassment—Specific
Offenses (§106.2)

General Comments

Comments: Some commenters
supported general alignment of the
specific offenses listed in the definition
of “sex-based harassment” with the
Clery Act, and others opposed it
because they said it would make
postsecondary institutions more likely
to expel respondents without due
process. Some commenters supported
the inclusion of the definitions of sexual
assault, dating violence, domestic
violence, and stalking in the definition
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as opposed to cross-referencing the
applicable provisions in the Clery Act,
but others stated that maintaining a
cross-reference will prevent confusion if
Congress amends the Clery Act
definitions in the future.

Some commenters objected to the
inclusion of domestic violence, dating
violence, and stalking within the
definition of “sex-based harassment”
because they said these offenses are not
always sex-based, and Congress did not
classify them as sex-based harassment.
One commenter urged the Department
to include human trafficking in the
definition of “sex-based harassment”
because sex trafficking is a problem in
elementary schools and secondary
schools.

One commenter supported having a
single instance of a specific offense
constitute sex-based harassment and
cited cases that, according to the
commenter, established that a single
incident of rape is sufficient to establish
that a student was subjected to severe,
pervasive, and objectively offensive
conduct. To the contrary, another
commenter said that courts have
dismissed sexual harassment lawsuits
over misdemeanor sexual assaults when
they have determined that a single
sexual assault by a peer did not create
a hostile environment. This commenter
objected to defining the specific offenses
as Title IX violations regardless of
where they occurred.

One commenter was concerned that
specific offenses would introduce the
concepts of intent and consent into the
analysis of sex-based harassment, rather
than unwelcomeness. Another noted
that the specific offenses are not written
in the same format as the definitions of
quid pro quo sex-based harassment or
hostile environment sex-based
harassment.

Discussion: The Department’s
definition of “sex-based harassment”
largely aligns with the Clery Act, as
explained in the preamble to the July
2022 NPRM. See 87 FR 41418. The
Department appreciates the comments
affirming the Department’s inclusion of
textual definitions rather than cross-
references in the definitions of sexual
assault, dating violence, domestic
violence, and stalking. The Department
acknowledges the commenters’ concern
that if the Clery Act definitions are
amended, the difference in definitions
could be confusing. As explained in the
preamble to the July 2022 NPRM and
elsewhere in this preamble, while the
Department intends the definitions of
these terms to be consistent with the
Clery Act, the Department opted to
include the textual definitions rather
than cross-references for readability of

the regulations, to generally eliminate
the need for recipients and other
members of the public to consult other
statutes for the definitions of the
specific offenses, and because part of
the statutory definition of domestic
violence is not applicable in a Title IX
context. See id. If there are future
changes to the statutory definitions, the
Department will assess whether a
technical update to the Title IX
definitions is appropriate to maintain
the intended consistency.

The Department disagrees with the
commenter who stated that inclusion of
the Clery Act offenses would make a
postsecondary institution more likely to
expel respondents without due process.
As discussed elsewhere in this
preamble, especially the discussions of
§§106.45 and 106.46, the final
regulations contain numerous guardrails
to ensure that grievance procedures are
conducted without bias and with notice
and an opportunity to be heard, and to
ensure that no person is subject to
disciplinary sanction absent a
determination that they engaged in sex
discrimination prohibited by Title IX.

In response to comments that
domestic violence, dating violence, and
stalking are not always sex-based, the
Department notes, similar to the 2020
amendments, that the introductory text
of the definition of “‘sex-based
harassment” in the final regulations
specifies that any sex-based harassment
must be “on the basis of sex.” Therefore,
these final regulations capture the
requirement that, for conduct to be
prohibited under Title IX, it must be on
the basis of sex.

The Department recognizes that sex
trafficking is both a crime under Federal
law, including under 18 U.S.C. 1591,
and a grave concern. Although the
Department declines to revise the
definition of ““sex-based harassment” at
this time because the specific offenses
referenced in the definition are limited
to those listed in the Clery Act, and sex
trafficking is not listed in the Clery Act,
the Department takes this opportunity to
clarify that acts associated with sex-
trafficking may also fall within the
definition of hostile environment sex-
based harassment if they meet the
elements of the definition.

The Department confirms that under
these final regulations, similar to the
2020 amendments, the specific offenses
of sexual assault, dating violence,
domestic violence, and stalking need
not satisfy the elements of severity or
pervasiveness or subjective and
objective offensiveness in order to
constitute sex-based harassment. 85 FR
30153-54. Whether courts have found
that certain misdemeanor sexual

assaults did not constitute sexual
harassment thus is not pertinent to these
final regulations. The specific offenses
included in the definition of “sex-based
harassment” are based on the federally
validated definitions of these offenses.
The Department recognizes that under
State law, there may be other sex
offenses. Those other sex offenses may
meet the definition of hostile
environment sex-based harassment if
they satisfy the elements of hostile
environment harassment set forth in
these final regulations.

The Department also confirms that the
specific offenses need not satisfy the
element of unwelcomeness in order to
constitute sex-based harassment. The
Department agrees that the reference to
sexual assault, which is based on the
Clery Act, introduces the concept of
consent, as discussed below. The
Department recognizes that the specific
offenses are not written in the same
format as quid pro quo sex-based
harassment or hostile environment sex-
based harassment, but that is because
the specific offenses are based on other
federally validated definitions.

The Department disagrees with a
commenter’s suggestion that the specific
offenses are covered regardless of where
they occur. The commenter
misapprehends the scope of the
regulations. As explained in the
discussion of § 106.11, Title IX applies
to sex discrimination, including sex-
based harassment, occurring under a
recipient’s education program or
activity in the United States. When sex-
based harassment, including the specific
offenses, occurs outside of a recipient’s
education program or activity, Title IX
would not apply. However, as § 106.11
makes clear, Title IX requires that a
recipient address a hostile environment
that exists under its education program
or activity even when some conduct,
including in the form of any specific
offense, alleged to be contributing to the
hostile environment occurred outside of
the recipient’s education program or
activity.

Changes: None.

Sexual Assault

Comments: One commenter was
concerned that the definition of sexual
assault was too narrow because it would
require the conduct to meet the FBI's
definition of rape, incest, fondling, or
statutory rape, and also stated that the
proposed definition fails to meet the
American Academy of Pediatrics’
definition of sexual assault.

One commenter asked the Department
not to define sexual assault with
reference to the FBI’s Uniform Crime
Reporting (UCR) definition because it is
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difficult to locate the definition that the
Department wants postsecondary
institutions to use on the FBI’'s UCR
website. The commenter suggested,
instead, to include the definition of
sexual assault in the regulations to
ensure that if the FBI revises its
definition before the Title IX regulations
go into effect, it will not impact the
definition under Title IX.

Some commenters were concerned
that the proposed definition of sexual
assault uses outdated terminology.
Commenters objected to the terms
“forcible’”” and “nonforcible” because
they are not defined and the appropriate
consideration, according to commenters,
is lack of consent rather than use of
force. Some commenters urged the
Department to incorporate the
definitions in the Clery Act regulations
because they use more inclusive and
accessible terminology and so that
postsecondary institution recipients can
use the same definitions under Title IX
and the Clery Act. Other commenters
urged the Department to elaborate on
the definition of various terms (e.g.,
fondling, rape), including to clarify
whether the covered bases must be
limited to the purpose of sexual
gratification.

Discussion: The Department
acknowledges that commenters found
the definition of sexual assault
confusing and appreciates the
opportunity to provide additional
clarity to the discussion provided in the
July 2022 NPRM. See 87 FR 41418. The
2020 amendments and these final
regulations adopt the Clery Act’s
statutory definition of the term ““sexual
assault,” 20 U.S.C. 1092(f)(6)(A)(v),
which defines sexual assault as “an
offense classified as a forcible or
nonforcible sex offense under the
uniform crime reporting [UCR] system
of the Federal Bureau of Investigation
[FBI].”” The FBI UCR currently consists
of the National Incident-Based
Reporting System (NIBRS), which
defines sex offenses as ““[a]ny sexual act
including Rape, Sodomy, Sexual
Assault With An Object, or Fondling
directed against another person, without
the consent of the victim, including
instances where the victim is incapable
of giving consent; also unlawful sexual
intercourse.” FBI, Uniform Crime
Reporting Program: National Incident-
Based Reporting System (2018), https://
ucr.fbi.gov/nibrs/2018/resource-pages/
nibrs_offense_definitions-2018.pdyf.

The definition of sexual assault in the
final regulations mirrors the Clery Act’s
statutory definition of sexual assault,
which tracks the FBI definition of sex
offenses. The Department declines to
write out the FBI definition of sexual

assault in the final Title IX regulations,
as one commenter recommended. While
the Department understands the
concerns about ease of locating the
definition, the Department drafted these
final regulations to include the text of
the Clery Act statute’s definitions of
sexual assault, dating violence,
domestic violence and stalking (except
for minor changes to the definition of
domestic violence). See 87 FR 41418.
The definition of sexual assault in 20
U.S.C. 1092(f)(6)(A)(v) refers to the FBI’s
UCR system, and therefore these final
regulations track VAWA 2022 by doing
so as well. The Department recognizes
that, as explained in NIBRS, ‘‘the UCR
program combined the offense
categories of Sex Offenses (formerly
Forcible) and Sex Offenses,
Nonforcible” and beginning in 2018 “all
offense types previously published in
those two categories are now published
in one category as Sex Offenses” and
include the following offenses: Rape,
Sodomy, Sexual Assault With An
Object, Fondling, Incest, and Statutory
Rape. Although the terms forcible and
nonforcible are no longer used by the
UCR, the Department believes it is
appropriate to maintain the reference to
those terms in the definition of sexual
assault to maintain consistency with the
statutory definition of sexual assault
under the Clery Act. The Department
also notes that use of the words
“forcible or nonforcible” in the Title IX
definition of sexual assault is not meant
to imply that force is required. Instead,
the use of the terms communicates that
either forcible or nonforcible sex
offenses under the UCR fulfill the
definition.

The Department thanks the
commenter for pointing out that
definitions of sexual assault vary, and
that the definition advanced by the
American Academy of Pediatrics
captures conduct that is not included in
the FBI’s definition. However, the
Department’s Title IX regulations affect
both elementary and secondary
students, who are children, and
postsecondary students, most of whom
are adults. Therefore, while the
American Academy of Pediatrics’
definition of sexual assault may capture
additional conduct, the Department
notes that it may not be an appropriate
definition for all recipients.

The Department declines to adopt a
more specific definition of sexual
assault as suggested by commenters
because the definition contained in the
Clery Act, which incorporates the FBI
UCR system definition, is broad enough
to cover many of the examples
mentioned by the commenter. The
Department also maintains that this

approach facilitates postsecondary
institutions’ understanding of their
obligations under Title IX and the Clery
Act and provides elementary schools
and secondary schools with an
appropriate definition of sexual assault
to protect their students from sex
offenses under Title IX. See 85 FR
30176. In addition, nothing in the final
regulations precludes a recipient from
providing examples and scenarios in its
policy, from considering the age of the
complainant when classifying certain
incidents of sexual assault, or from
providing related trainings to help
students and others understand what
types of conduct are prohibited under
the recipient’s policy. The Department
also notes that unwelcome sex-based
conduct that is severe or pervasive and
meets the other elements of hostile
environment sex-based harassment
would constitute sex-based harassment
under Title IX, that a single instance of
sexual assault would likely meet the
definition of hostile environment sex-
based harassment, and that sexual
gratification is not an element required
by the definition of “sex-based
harassment”” under Title IX.

The Department recognizes that one
commenter asked for additional
explanation of the definition of rape.
The Department declines to include
additional information in these final
regulations because the definition of
rape is included in the Clery Act’s
statutory definition of the term “‘sexual
assault.” The Department also notes that
unwelcome sex-based conduct that is
severe or pervasive and meets the other
elements of hostile environment sex-
based harassment would constitute sex-
based harassment under Title IX
regardless of whether the conduct meets
the definition of a specific offense.

Changes: As discussed below, the
Department has added a note to the final
regulations regarding consent.

Consent

Comments: Some commenters
asserted that removing the definition of
“consent” exceeds the Department’s
authority and is inconsistent with Title
IX and established case law, citing Doe
v. Oberlin College, 963 F.3d 580, 587—
88 (6th Cir. 2020) and Doe v. University
of Sciences, 961 F.3d 203, 206 (3d Cir.
2020). These commenters stated that
some courts have criticized the consent
definitions used by some postsecondary
institutions and that inconsistent
application of consent definitions by
postsecondary institutions may violate
Title IX and a respondent’s
constitutional rights, citing, e.g., Doe v.
Miami University, 882 F.3d 579 (6th Cir.
2018); Nokes v. Miami University, No.
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17—cv-482, 2017 WL 3674910, at *10
(S.D. Ohio Aug. 25, 2017); Matter of Doe
v. Purchase College State University of
New York, 192 A.D.3d 1100, 1103 (N.Y.
App. Div. 2021). Other commenters
stated that the absence of a clear
definition of “consent” was not helpful
to recipients, students, and employees
and that including a definition of
“consent” would be particularly helpful
for elementary schools and secondary
schools.

One commenter urged the Department
to require a recipient to define
“consent” when it is part of the
definition of any form of sex-based
misconduct to alleviate confusion
between acquiescence and consent. The
commenter noted that unwelcomeness
is the historical test for determining
whether sex-based harassment occurred.
Another commenter asked the
Department to prohibit a recipient from
using a definition of “consent” that
shifts the burden of proof to the
respondent, including affirmative
consent.

One commenter requested that the
Department clarify how to apply the
concept of consent at the elementary
school and secondary school level,
including in cases involving very young
children and students with disabilities.

Discussion: “Consent” is a component
of the sex offenses classified under the
FBI's UCR system, which are referenced
in the definition of sexual assault.
Although the Department is not itself
defining “consent” nor requiring
recipients to define “consent,” a
recipient may choose to define
“consent” in its policies, as explained
below.

In the July 2022 NPRM, the
Department expressed the tentative
view that it was appropriate to remove
the entry for consent in § 106.30(a) of
the 2020 amendments because it was
unnecessary and confusing to include
language in the definitions section
stating that the Department declines to
define a certain term. See 87 FR 41423.
However, based on comments, the
Department has determined that
although it is not defining the term
“consent,” it is helpful to include a note
after the description of the specific
offenses, similar to the entry for consent
in the 2020 amendments at § 106.30(a),
that states the Assistant Secretary will
not require a recipient to adopt a
particular definition of consent with
respect to sex-based harassment as
defined in this section, if applicable.
Including this note will ensure that a
recipient is aware that it is within the
recipient’s discretion whether and how
to define consent in its policies.

Commenters cite various cases, but
those authorities do not support their
position that removing the definition of
“consent’” exceeds the Department’s
authority, is inconsistent with Title IX,
or that a specific definition of “consent”
is required under Title IX. The cases
cited by commenters do not discuss the
Department’s authority to decline to
define consent under Title IX, nor do
they hold that Title IX requires a
specific definition of “consent.” Rather,
these cases discuss the meaning and
application of consent under particular
postsecondary institution’s Title IX
policies. Under 20 U.S.C. 1682, the
Department may promulgate regulations
to effectuate Title IX, and after serious
consideration and for the reasons stated
in this discussion, the Department has
decided that providing flexibility to
recipients about whether and how to
define the term ““consent” is consistent
with that mandate.

The Department acknowledges
commenters who wanted the
Department to define “consent” for
recipients. The Department’s position
remains, as stated in the preamble to the
2020 amendments, that whether and
how to define “consent” for purposes of
sexual assault within a recipient’s
educational community should be left to
the discretion of recipients, including
elementary schools and secondary
schools, and so the Department declines
to adopt a Federal definition of
“consent” for Title IX purposes. See 85
FR 30124-25. The Department notes
that many recipients are required by
State law to apply particular definitions
of ““consent,” and recipients may
consider relevant State law if they
choose to adopt a definition of
“consent.”

With respect to the commenter’s
concern that elementary school and
secondary school employees may have
less experience applying a definition of
‘“consent” than those at the
postsecondary level, the Department
notes that the training required under
the final regulations would include any
definitions used by the recipient,
including with respect to consent if the
recipient chooses to define it.

The Department disagrees that the
failure to require recipients to adopt a
particular definition of “‘consent” with
respect to sexual assault will lead
recipients to confuse acquiescence for
consent. As discussed earlier, the
Department’s view is that a recipient
has the discretion to choose whether
and how to define “consent” based on
what is best suited for its educational
community and consistent with its State
law. Therefore, the Department declines
in the final regulations to prohibit or

require a particular definition of
“consent.” Consistent with the position
taken in the preamble to the 2020
amendments, the Department disagrees
with the commenter that affirmative
consent inherently places the burden of
proof on a respondent. See 85 FR 30125.
The Department notes that, similar to
the 2020 amendments, the final
regulations at § 106.45(f)(1) require that
the recipient—and not the parties—
gather sufficient evidence to determine
whether sex discrimination occurred.
Regardless of whether and how a
recipient defines “consent,” the burden
of proof, and the burden of gathering
evidence sufficient to reach a
determination regarding whether sex
discrimination occurred, is on the
recipient. The final regulations do not
permit the recipient to shift that burden
to a respondent to prove consent, nor do
they permit the recipient to shift that
burden to a complainant to prove
absence of consent. See 85 FR 30125.

Consistent with the view that
institutions should have discretion to
choose a particular definition of
“consent,” the Department declines to
provide specific examples of how to
apply the concept of consent to specific
scenarios in elementary schools and
secondary schools. With respect to the
application of consent in elementary
schools and secondary schools and to
students with disabilities, nothing in the
final regulations precludes a recipient
from using a definition of “consent”
that takes into account a student’s age
or developmental level, and a
recipient’s definition of “consent” must
be consistent with applicable disability
laws. In addition, the final regulations
require that when a complainant or
respondent is an elementary or
secondary student with a disability, the
Title IX Coordinator must consult with
one or more members of the student’s
Individualized Education Program (IEP)
team, if any, and one or more members
of the student’s Section 504 team,4 if
any, to help ensure that the recipient
complies with the requirements of the
IDEA, 20 U.S.C. 1400 et seq., and
Section 504, 29 U.S.C. 794, throughout
the recipient’s implementation of its
grievance procedures.

The Department notes that some of
the evidence that may be relevant to
determining capacity to consent for
students with disabilities may be
records that are maintained by a
physician, psychologist, or other

14 Under the IDEA regulations, that group is
known as the IEP Team. 34 CFR 300.23. The term
“Section 504 team” does not appear in the
regulations implementing Section 504, but the
Department uses this term informally throughout
this preamble, as it is often used by commenters.
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recognized professional or
paraprofessional in connection with the
provision of treatment to the party. The
final regulations at § 106.45(b)(7)(ii)
state that use of such records in the
recipient’s grievance procedures is
impermissible unless the recipient
obtains the party’s voluntary, written
consent for such use. Therefore, as long
as an eligible student or the parent of a
student with a disability consents to the
use of such records in the recipient’s
grievance procedures under
§ 106.45(b)(7)(ii), the recipient may use
the records to aid it in making a
determination regarding consent.
Changes: The Department has added
a note to the definition of “sex-based
harassment” to explain that the
Assistant Secretary will not require a
recipient to adopt a particular definition
of consent, where that term is applicable
with respect to sex-based harassment.

Dating Violence

Comments: Some commenters noted
that the definition of dating violence in
the proposed definition of “sex-based
harassment” would not completely
align with the statutory definition under
VAWA 2013 or VAWA 2022. One
commenter recommended that the
Department specify whether dating
violence requires a crime of violence.
The commenter noted that the
definition of dating violence includes
the term violence, but, unlike the
definition of domestic violence, does
not specify that it must be a crime of
violence.

One commenter suggested combining
the definitions of domestic violence and
dating violence. One commenter
suggested the definition of dating
violence should cover coercive behavior
that is used to threaten and intimidate
survivors. Specifically, the commenter
suggested adding to the dating violence
definition language from the VAWA
2022 definition of domestic violence
regarding victim services that the
Department omitted from the proposed
definition of domestic violence.

Discussion: The Department
acknowledges that the definition of
dating violence in the proposed
definition of “sex-based harassment”
would not completely align with the
statutory definition in 34 U.S.C.
12291(a) (as cross-referenced in the
Clery Act). Under VAWA 2022, dating
violence means violence committed by
a person (A) who is or has been in a
social relationship of a romantic or
intimate nature with the victim; and (B)
where the existence of such a
relationship shall be determined based
on a consideration of the following
factors: (i) The length of the

relationship; (ii) The type of
relationship; and (iii) The frequency of
interaction between the persons
involved in the relationship. 34 U.S.C.
12291(a)(11). This difference was
inadvertent, and the Department is
revising the proposed definition of
dating violence in the final regulations
to align with the definition in section
12291(a)(11). As a point of clarification,
the definition does not require that
dating violence be a “crime of
violence.”

The Department acknowledges the
suggestion to combine the definitions of
domestic violence and dating violence
and add references to coercive behavior
used to threaten or intimidate survivors,
but declines to do so in order to align
the specific offenses under Title IX as
closely as possible with the relevant
parts of the Clery Act and VAWA 2022.
The Department similarly declines the
suggestion to incorporate the part of the
VAWA 2022 domestic violence
definition that, as discussed below, was
omitted from the Department’s proposed
definition of domestic violence into the
definition of dating violence in the final
regulations. As explained below in the
discussion of the definition of domestic
violence, the Department omitted that
part of the VAWA 2022 definition of
domestic violence from the final
definition because some of the VAWA
2022 definition of domestic violence is
not applicable to Title IX. See 87 FR
41418.

Changes: The Department has revised
the definition of dating violence to fully
align with the definition in 34 U.S.C.
12991(a) (as cross-referenced in the
Clery Act).

Domestic Violence

Comments: Some commenters
recommended that the Department
adopt a final definition of domestic
violence that more closely tracks the
definition in VAWA 2022 because the
Department’s proposed definition
omitted part of the VAWA 2022
definition. One commenter who wanted
the omitted language from the VAWA
2022 definition added to the definition
in the Title IX regulations said that the
omitted language would require a
recipient to recognize how patterns of
power and control, including
technological and economic abuse,
interfere with a complainant’s ability to
participate in or benefit from the
recipient’s education program or
activity.

One commenter said that while the
definition of domestic violence in
VAWA 2022 includes conduct that
“may or may not constitute criminal
behavior,” the Department’s proposed

definition of domestic violence only
applies to criminal behavior, which
ignores the fact that domestic violence
often includes repeated coercive or
controlling behavior, which, when
viewed in isolation, may or may not
constitute criminal conduct. This
commenter also said that because the
proposed definition of domestic
violence would only cover felony or
misdemeanor “crimes of violence,” the
Department would be ignoring other
common forms of abuse besides
physical violence that are included in
the definition of domestic violence in
VAWA 2022. This commenter objected
to the Department’s assertion that parts
of the definition of domestic violence in
VAWA 2022 are not applicable to Title
IX, explaining that research shows it is
common for students to experience
forms of domestic violence other than
sexual and physical abuse.

One commenter was concerned that
the reference to felony or misdemeanor
crimes “under the family or domestic
violence laws of the jurisdiction of the
recipient”” would require those
implementing Title IX to know the
crimes in their jurisdictions and have
the ability to evaluate conduct from that
perspective.

Other commenters recommended that
the Department continue to cross-
reference the definitions of dating
violence, domestic violence, and
stalking and explain in the preamble to
the final regulations that only the first
part of the VAWA statutory definition of
domestic violence applies in the Title IX
context.

Discussion: The Department
appreciates commenters’ suggestions
that the definition of domestic violence
should more closely track the definition
in VAWA 2022 and acknowledges that
the definition of domestic violence in
these final regulations is not the same as
the definition of domestic violence in
VAWA 2022.

As discussed in the July 2022 NPRM,
the Department has not included all of
the language from the definition of
domestic violence in VAWA 2022 in the
definition of domestic violence in the
Title IX regulations. See 87 FR 41418.
The second part of the VAWA 2022
definition begins with “in the case of
victim services,” and victim services is
a defined term in VAWA 2022 that
refers to specific victim services funded
and made available under VAWA that
are not available under Title IX. In
addition, the definitions in VAWA 2022
are applicable for purposes of grants
authorized under VAWA and Title IX
implementation is not a grant program
authorized under VAWA. Therefore, the
Department was not legally obligated to
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incorporate the entire VAWA 2022
definition into the Title IX regulations
and determined that including the
reference to victim services and the
language that follows it from the VAWA
2022 definition of domestic violence in
the Title IX regulations would create
confusion for recipients. See id. The
Department maintains the view,
expressed in the July 2022 NPRM, that
omitting this language does not create a
substantive change to the VAWA 2022
definition of domestic violence for Title
IX purposes. Id. Further, the
Department’s omission of this language
is not intended to suggest that evidence
of the conduct described in the omitted
language is not or can never be the basis
for a determination that sex-based
harassment has occurred. Indeed,
depending on the facts and
circumstances, such conduct (e.g.,
physical abuse or sexual abuse, or a
pattern of any other coercive behavior
committed, enabled, or solicited to gain
or maintain power and control over a
victim, including verbal, psychological,
economic, or technological abuse) may
constitute sex-based harassment if it is
based on sex and meets the elements of
the definition of hostile environment
sex-based harassment or other specific
offenses in the definition of sex-based
harassment such as sexual assault or
stalking.

The Department acknowledges that
the definition of domestic violence in
these final regulations may not align
with the definition of domestic violence
used by other Federal agencies, but
nothing precludes recipients from
complying with the definition of
domestic violence in these final
regulations and to the extent applicable,
any definition of domestic violence
used by other Federal agencies,
including the U.S. Department of
Housing and Urban Development
(HUD). The Department explained in
the July 2022 NPRM that, in some cases,
the Department and HUD may have
overlapping jurisdiction over a recipient
due to HUD regulations that apply to
campus housing for students, faculty, or
staff. See 87 FR 41416. The Department
noted that it was not required to align
its definition of hostile environment
sex-based harassment with the
definition of “hostile environment
harassment” in the context of HUD’s
enforcement of the Fair Housing Act.
See id. The Department is similarly not
required to align its definition of
domestic violence with the definition of
domestic violence used by HUD. 24 CFR
5.2003. Recipients that are subject to
HUD’s regulations must comply with

these final regulations as well as any
applicable HUD regulations.

The Department further notes that the
beginning of the VAWA 2022 definition
does not refer to felony and
misdemeanor crimes “of violence” as
the proposed definition of domestic
violence did, and instead refers to
“felony and misdemeanor crimes.” In
response to comments and after further
consideration, the Department is
removing the phrase “of violence” to
more closely align with VAWA 2022.
The Department acknowledges that the
definition of domestic violence in the
final regulations still refers to crimes,
but the Department declines to remove
that reference because the Department’s
view is that it is preferable to track the
language in the VAWA 2022 as closely
as possible except when the language is
not relevant in the Title IX context or
the language in VAWA 2022 may be
covered by another part of the definition
of “sex-based harassment.” The
Department notes that even if coercive
or controlling behavior does not meet
the definition of domestic violence
under the final regulations, it may
constitute sex-based harassment if it is
based on sex and meets the elements of
the definition of hostile environment
sex-based harassment.

The Department does not share the
concern expressed by one commenter
that individuals responsible for
implementing Title IX will not have the
knowledge of the criminal laws of the
recipient’s jurisdiction necessary to
evaluate whether the conduct alleged
meets the definition of domestic
violence under the regulations. The
individual responsible for implementing
the Clery Act at a postsecondary
institution must already be familiar with
such laws because the same language
appears in VAWA 2022, which also
applies to the Clery Act. A recipient
may also include information on the
relevant crimes and definitions as part
of its training on the scope of conduct
that constitutes sex discrimination,
including sex-based harassment as
required under § 106.8(d)(1). Therefore,
the Department declines to remove
“under the family or domestic violence
laws of the jurisdiction of the
recipient.”

The Department declines to replace
the proposed definitions of dating
violence, domestic violence, and
stalking with cross-references to the
Clery Act and VAWA 2022. The 2020
amendments used cross-references, and
stakeholders told the Department that
this caused some confusion. The
Department believes that including the
language from the statutory definitions
themselves will be more helpful for

recipients because it will be clearer how
these terms are defined for purposes of
Title IX. 87 FR 41418.

Changes: The Department has
removed the words ““of violence” that
were modifying “felony and
misdemeanor crimes” in the definition
of domestic violence.

Stalking

Comments: Some commenters said
the proposed definition of stalking is
unclear. One commenter was concerned
that the proposed definition of stalking
could violate the First Amendment
because it is overbroad or vague and
prohibits protected speech. This
commenter suggested that the course of
conduct must be “menacing or
invasive” and that it be defined as “two
or more acts, including, but not limited
to acts in which the respondent directly,
indirectly, or through third parties, by
any action, method, device, or means,
follows, monitors, observes, surveils,
threatens, or communicates to or about
a person, or interferes with a person’s
property.” This commenter suggested
that a reasonable person should be
defined as “‘a reasonable person under
similar circumstances and with similar
identities to the complainant” and that
“substantial emotional distress” should
be defined as “‘significant mental
suffering or anguish that may but does
not necessarily require medical or other
professional treatment or counseling.”
This commenter also requested that the
Department include examples of the
elements of the definition of stalking in
the preamble to the final regulations.
Some commenters asserted that the
proposed definition could inadvertently
discriminate against individuals with
disabilities whose nonthreatening
behavior is a manifestation of their
disability and against individuals from
different cultural backgrounds.

Discussion: As discussed above, the
Department has largely decided to align
the definitions of specific offenses with
the VAWA 2022 definitions. Under
VAWA 2022, stalking means a course of
conduct directed at a specific person
that would cause a reasonable person to
either fear for their safety or the safety
of others or suffer substantial emotional
distress. 34 U.S.C. 12291(a)(36). Given
that the Department is maintaining the
definition of stalking from the 2020
amendments in the final regulations, the
Department does not believe it is
necessary to provide examples of the
elements of the definition of stalking,
but the Department discusses some of
the terms in the definition in more
detail below.

With respect to potential speech
concerns, the court in Rowles, discussed
earlier, addressed the university’s
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stalking policy. 983 F.3d at 352. That
policy was similar to the definition of
stalking in these final regulations in that
it applied to any “course of conduct on
the basis of sex with no legitimate
purpose that puts another person
reasonably in fear for his or her safety
or would cause a reasonable person
under the circumstances to be
frightened, intimidated or emotionally
distressed.” Id. (quoting the policy). As
with the university’s harassment policy,
the court rejected both vagueness and
overbreadth challenges to the stalking
policy, observing in particular that the
“reasonable person” standard
appropriately defined the scope and
meaning of the policy. Id. at 357-58.
The Department maintains that the
definition of stalking in the final
regulations similarly is not vague or
overbroad.

In response to the commenter who
said that stalking could include
nonthreatening behaviors, the
Department notes that the definition of
stalking under 34 U.S.C. 12291(a) (as
cross-referenced in the Clery Act)
specifically requires a course of conduct
that would cause a reasonable person to
fear for safety or suffer substantial
emotional distress. A “course of
conduct” requires that there be more
than one incident and the conduct must
be directed at a specific person. Stalking
can occur in person or using technology,
and the duration, frequency, and
intensity of the conduct should be
considered. Stalking tactics can include,
but are not limited to watching,
following, using tracking devices,
monitoring online activity, unwanted
contact, property invasion or damage,
hacking accounts, threats, violence,
sabotage, and attacks. See, e.g., Stalking
Prevention Awareness and Resource
Center, Identifying Stalking SLII
Strategies, www.stalkingawareness.org/
wp-content/uploads/2022/04/
Identifying-Stalking-as-SLII-
Strategies.pdf (last visited Mar. 12,
2024).

The Department declines to define a
reasonable person in the regulations
because the definition of stalking in 34
U.S.C. 12291(a) does not include such a
definition. In this context, a reasonable
person is a reasonable person in the
complainant’s position, which is
consistent with how the Clery Act
regulations define a reasonable person
in the context of stalking. See 34 CFR
668.46(a). The Department does not
adopt a definition of substantial
emotional distress because the
definition of stalking in 34 U.S.C.
12291(a) does not include such a
definition. However, consistent with
how the Clery Act regulations define

substantial emotional distress in the
context of stalking, medical or other
professional treatment and counseling
would not be required to show
substantial emotional distress in the
Title IX context. See 34 CFR 668.46(a).
In response to comments that the
definition of stalking would
inadvertently discriminate against
individuals with disabilities or
individuals from different cultural
backgrounds, the Department notes that
in the context of stalking a recipient
would consider whether a reasonable
person in the complainant’s position
would fear for their safety or suffer
emotional distress. The Department also
notes that recipients must comply with
prohibitions on discrimination based on
disability in accordance with Section
504, the ADA, and § 106.8(e) of these
final regulations. Additionally,
recipients must comply with Title VI,
which prohibits discrimination based
on race, color, or national origin,
including actual or perceived shared
ancestry or ethnic characteristics, or
citizenship or residency in a country
with a dominant religion or distinct
religious identity. Under § 106.8(e) of
these final regulations, if a party is an
elementary or secondary student with a
disability, the recipient must require the
Title IX Coordinator to consult with one
or more members, as appropriate, of the
student’s IEP team, 34 CFR 300.321, if
any, or one or more members, as
appropriate, of the group of persons
responsible for the student’s placement
decision under 34 CFR 104.35(c), if any,
to determine how to comply with the
requirements of the IDEA, 20 U.S.C.
1400 et seq., and Section 504, 29 U.S.C.
794, throughout the recipient’s
implementation of grievance
procedures. If a party is a postsecondary
student with a disability, the Title IX
Coordinator may consult, as
appropriate, with the individual or
office that the recipient has designated
to provide support to students with
disabilities to determine how to help
comply with Section 504, 29 U.S.C. 794.
Changes: None.

8. Section 106.2 Definition of
‘“Relevant”

Comments: Some commenters
supported the proposed definition of
“relevant,” as it would help officials
understand what evidence can be relied
upon in grievance procedures. One
commenter opposed the proposed
definition because the commenter
believed it would be too narrow and
would lead to the unfair exclusion of
evidence from grievance procedures.

For various reasons, some
commenters suggested that the

Department adopt the definition of
“relevant” in Rule 401 of the Federal
Rules of Evidence, including because
they see that definition as well-
established and supported by case law.
Another commenter recommended the
Department retain the requirement in
the 2020 amendments to provide
directly related information to parties so
that they can meaningfully participate
in relevance determinations. Another
commenter asked the Department to
modify the definition of “relevant” to
state that evidence is also relevant if it
aids in credibility determinations, even
if the questions or evidence are not
necessarily directly relevant to
determining whether the alleged sex
discrimination occurred. Another
commenter suggested the Department
use the term “information” rather than
“evidence” in the proposed definition
of “relevant”” because a recipient does
not operate as a court of law and does
not apply the Federal Rules of Evidence
to its grievance procedures. Some
commenters stated that if the
Department’s final regulations retain
proposed § 106.46(e)(6)(i), which
requires access to relevant evidence or
a written investigative report that
summarizes relevant evidence, the
Department should keep the distinction
between evidence ‘“‘related to” the
allegations and evidence ‘“‘relevant” to
the allegations and not define
“relevant” as including all evidence
“related to’’ allegations of sex
discrimination. The commenters stated
the proposed definition of “relevant”
would be too broad and would result in
unwieldy hearings and investigative
reports. Alternatively, the commenters
suggested that the Department remove
the requirement to provide parties with
access to all relevant evidence and
instead define “relevant” as “‘evidence
that may aid a decisionmaker in
determining whether the alleged sex
discrimination occurred.”

One commenter suggested that the
proposed definition of “relevant” is
complicated and asked whether the
proposed definition and the proposed
regulations would require the adoption
of a set of evidentiary standards. The
commenter asked the Department to
provide, if possible, a set of guiding
standards that a recipient could use to
promote consistency. Other commenters
expressed concern that the proposed
definition of “relevant” is internally
inconsistent. The commenters stated
that relevant means “related to” the
allegations of sex discrimination but
noted that not all things “related to” an
allegation are relevant to grievance
procedures. The commenters also noted
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that the proposed definition provides
that questions or evidence are relevant
if they “may aid” in determining
whether alleged sex discrimination
occurred, which the commenters
thought was narrower than the “related
to” language in the definition. Similarly,
another commenter stated that the
proposed definition of “relevant” is
confusing because the commenter did
not understand how a question or
evidence could be ‘related to”
allegations of sex discrimination but not
aid the investigation of such allegations
as the Department discussed in the July
2022 NPRM. 87 FR 41419.

Discussion: The Department has
considered commenters’ support and
concerns with the definition of
“relevant” and has determined that it
will retain the definition as proposed.
The Department disagrees with
commenters’ suggestions that the
definition of “relevant” is too narrow
and will lead to the unfair exclusion of
evidence. As the Department explained
in the July 2022 NPRM, the definition
of “relevant” is intended to assist a
recipient with relevance determinations
and clarify the term for those who may
not have substantial experience
applying the legal concept. 87 FR 41419.
The definition of “relevant” is
sufficiently broad in that it allows for
the inclusion of all evidence that is
related to an allegation of sex
discrimination and will aid the
decisionmaker in determining whether
alleged sex discrimination occurred.
With respect to scenarios presented by
commenters as examples of situations in
which evidence might be unfairly
excluded due to the definition of
“relevant” and § 106.45(b)(7), the
Department declines to make definitive
statements about these hypothetical
situations because analyzing whether
evidence is relevant is necessarily fact-
specific and commenters did not
provide sufficient information to make
any specific determinations.

These regulations adopt a definition
of “relevant” that reflects its plain and
ordinary meaning and is intended to
provide clarity for recipients that do not
have extensive familiarity with legal
concepts. The Department therefore
declines to adopt the Federal Rules of
Evidence’s definition of “relevant.” The
Department disagrees with the
commenter’s suggestion that the
Department should also eliminate the
term “‘evidence” entirely and use
“information” in the definition of
“relevant” instead. The term “evidence”
is well-known and has a plain and
ordinary meaning such that it can be
understood by all recipients, even those
without a legal background and even

though the grievance procedures are not
conducted in a court of law.

The Department also declines the
commenter’s suggestion to modify the
definition of “relevant” to state that
evidence that aids in credibility
determinations is also relevant, even if
the questions or evidence are not
necessarily directly relevant to whether
the alleged sex discrimination occurred.
While evidence related to a witness’s or
party’s credibility may be relevant if it
aids the decisionmaker in determining
whether alleged sex discrimination
occurred, the Department declines to
state that all evidence that aids in
credibility determinations is relevant, as
there may be evidence that arguably
pertains to credibility but is irrelevant to
the allegations of sex discrimination.
The Department notes that §§ 106.45(g)
and 106.46(f) permit a decisionmaker to
question parties and witnesses to assess
a party’s or witness’s credibility, but
only to the extent that credibility is both
in dispute and relevant to evaluating
one or more allegations of sex
discrimination.

For the reasons discussed in
§106.46(e)(6)—Access to Evidence, the
Department declines to remove the
requirement to provide an equal
opportunity to access either the relevant
and not otherwise impermissible
evidence or the same written
investigative report that accurately
summarizes this evidence in § 106.46,
provided that if the postsecondary
institution provides access to an
investigative report, it must further
provide the parties with an equal
opportunity to access the relevant and
not otherwise impermissible evidence
upon the request of any party. The
Department also declines to retain the
current regulations’ distinction between
providing parties access to evidence
“directly related to” allegations of
sexual harassment while requiring a
recipient only to include ‘relevant”
information in an investigative report or
hearing. The Department does not agree
that the definition of “relevant” will
result in overly burdensome
investigative reports or hearings. As
noted in the July 2022 NPRM, a
recipient will still be permitted to
exclude questions or evidence that are
related to allegations of sex
discrimination but would not aid a
decisionmaker in determining whether
the alleged sex discrimination occurred.
87 FR 41419.

The Department also appreciates the
opportunity to clarify what the
commenters perceived as an
inconsistency in the definition of
“relevant.” The definition states that
relevant evidence and relevant

questions in grievance procedures must
first be related to the allegations of sex
discrimination under investigation as
part of the grievance procedures under
§106.45, and if applicable § 106.46.
Assuming this threshold standard is
met, the definition clarifies that
questions are relevant when they seek
evidence that may aid in showing
whether the alleged sex discrimination
occurred, and evidence is relevant when
it may aid a decisionmaker in
determining whether the alleged sex
discrimination occurred. The evaluation
of whether questions are relevant under
the definition of “relevant” includes
consideration of whether the question is
both related to the allegations of sex
discrimination under investigation and
will aid in showing whether the alleged
sex discrimination occurred. The
evaluation of whether evidence is
relevant under the definition of
“relevant” includes consideration of
whether the evidence is both related to
the allegations of sex discrimination
under investigation and will aid a
decisionmaker in determining whether
the alleged sex discrimination occurred.
The Department declines to provide
specific examples of such questions or
evidence due to the necessarily fact-
specific nature of the analysis, but
reiterates that under the Department’s
final regulations a recipient would
exclude questions or evidence that are
not relevant.

The Department’s definition of
“relevant” does not require the adoption
of a specific set of evidentiary rules.
Instead, these final regulations provide
the appropriate balance between
prescribing sufficiently detailed
procedures to foster consistently
applied grievance procedures while
deferring to a recipient to tailor rules
that best fit each recipient’s unique
needs.

Changes: None.

9. Section 106.2 Definition of
“Remedies”

Comments: One commenter generally
supported the proposed definition of
“remedies.” Some commenters opposed
the proposed definition of “remedies”
as too broad, without further
explanation. Other commenters found
the proposed definition of “remedies”
too vague because it does not clarify
what a remedy looks like or how a
recipient would know when the effects
of discrimination have been remedied.
One commenter requested that the
Department modify the proposed
definition of “remedies” to state that
remedies are ‘“‘provided, as appropriate,
to a complainant or another person
determined by the recipient as having
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had their equal access to the recipient’s
education program or activity
unlawfully limited or denied by sex
discrimination.” The commenter stated
this would ensure there is a process for
identification of who is entitled to
remedies and avoid the term being
misused to protect those found
responsible for sex discrimination.

Discussion: The definition of
“remedies” in the final regulations is
consistent with the Department’s
explanation of remedies in the 2020
amendments. It also aligns with the
changes the Department has made to
other parts of the regulations, such as
the application of remedies to all forms
of sex discrimination, including sex-
based harassment. The Department
acknowledges commenters’ concerns
that the definition of “remedies” does
not specify what a remedy looks like or
how a recipient would know when
effects have been remedied. Because
remedies generally are designed to
restore or preserve access to the
recipient’s education program or
activity for a particular complainant or
other person or group of persons, they
will be individualized and highly fact-
specific. For this reason, the Department
has concluded it would not be
appropriate for the definition to state
what a remedy would categorically look
like or how a recipient would know
when effects have been remedied in
every instance. The Department notes,
however, that it provided a non-
exhaustive list of examples of possible
measures a recipient may need to offer
as remedies in the July 2022 NPRM. 87
FR 41423. Examples of possible
measures a recipient may need to offer
a student to remedy the effects of sex-
based harassment, to remedy the
additional harm caused by a recipient’s
action or inaction, or to restore or
preserve a student’s continued access to
a recipient’s education program or
activity after a determination that sex-
based harassment occurred could
include: ensuring that a complainant
can move safely between classes and
while at school or on campus such as by
providing a campus escort or allowing
a student to park in the teachers’
parking lot; making changes to class
schedules and extracurricular activities
to ensure the complainant and
respondent are separated; making
adjustments to student housing;
providing services, including medical
support and counseling; providing
academic resources and support;
reviewing any disciplinary actions taken
against the complainant to determine
whether there is a causal connection
between the sex-based harassment and

the misconduct; providing
reimbursement for professional
counseling services; making tuition
adjustments; and any other remedies it
deems appropriate. Id.

The Department acknowledges
commenters’ concerns about the
definition of “remedies” but disagrees
that the definition of “remedies” is too
broad. The Department appreciates the
commenter’s suggested language for
revising the definition of “remedies” to
ensure that there is a process to identify
who is entitled to remedies and to avoid
misuse of remedies to protect those
found responsible for sex discrimination
under Title IX. The Department declines
to adopt the commenter’s suggested
language, however, as § 106.45(h)(3)
adequately protects against potential
misuse by limiting the provision and
implementation of remedies to, as
appropriate, a complainant and other
persons the recipient identifies as
having had equal access to the
recipient’s education program or
activity limited or denied by sex
discrimination. The Department also
notes that § 106.45(h)(3) and (4) make
clear that, following a determination
that sex discrimination occurred,
remedies may be provided to
complainants, while disciplinary
sanctions may be imposed on
respondents.

Changes: The Department has added
“their” to the definition of “remedies”
for clarity.

10. Section 106.2 Definition of
“Respondent”

Comments: Commenters generally
supported the proposed definition of
“respondent.” Some commenters noted
the proposed definition would more
accurately frame the allegations against
a respondent in the context of the
prohibition on sex discrimination. One
commenter also stated that the
definition, when combined with the
Department’s assurances that all other
civil rights laws apply to Title IX
grievance procedures, would help to
ensure a fair and consistent process for
respondents with disabilities. Some
commenters asked the Department to
clarify whether a student organization
or other entity is included within the
definition of “respondent.” Some
commenters stated that if a volunteer
can be a “respondent,” it would be
harder for a recipient to recruit and
retain volunteers.

Discussion: The Department
acknowledges commenters’ support and
agreement with the definition of
“respondent” and retains the definition
as proposed. As discussed in the
preamble to the 2020 amendments, only

a person in their individual capacity can
be a respondent in a Title IX grievance
procedure. 85 FR 30139. The
Department continues to decline to
require a recipient to apply Title IX
grievance procedures to groups or
organizations. Nothing within the final
regulations prohibits a recipient from
addressing the actions of a student
organization or other entity through a
recipient’s applicable code of conduct
procedures. To the extent commenters
suggest it would be preferable not to
hold a recipient responsible for
addressing sex discrimination by
volunteers because doing so might make
volunteering less attractive, the benefits
of protecting civil rights and addressing
sex discrimination justify any such
costs.

Changes: None.

11. Section 106.2 Definition of
“Student With a Disability”

Comments: Many commenters
supported the proposed definition of
“student with a disability,” stating the
definition would provide clarity for
students with disabilities who
experience sex discrimination and
would help ensure that all students with
disabilities have full access to a
recipient’s education program or
activity.

Some commenters opposed including
the proposed definition of “student with
a disability” in § 106.2 as unnecessary
because Title IX applies to all students
regardless of disability. Some
commenters requested that the
definition of “student with a disability”
also refer to the definition of disability
under the ADA, 42 U.S.C. 12102, and
one commenter requested that the
Department employ alternative language
such as “disabled person” or ““disabled
student.” Some commenters asked
questions about the application of the
proposed definition to particular
populations of students.

Discussion: The Department
appreciates the opinions expressed by
the commenters and has carefully
considered the commenters’ views.
While it is true that Title IX applies to
all students regardless of disability, it is
important to clarify the intersection of a
recipient’s obligations under Title IX
with its obligations to protect the rights
of students with disabilities. A
definition of “student with a disability”
is necessary for recipients to understand
the scope of §§ 106.8(e) and
106.44(g)(6). Because it provides
additional clarity, this definition will
strengthen overall enforcement of Title
IX.

The Department declines to add a
reference to the ADA in this definition
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since that would be redundant. Further,
the Department appreciates the
suggestion to use alternative language
such as “disabled person” or “disabled
student” but declines, as the phrase
“student with a disability” is a familiar
term regularly used by the Department.
The Department also declines to
speculate on the application of this
definition to particular populations of
students, as such inquiries are fact-
specific and must be determined on a
case-by-case basis.

Changes: None.

12. Section 106.2 Definition of “Title
IX”

Comments: None.

Discussion: In the Consolidated
Appropriations Act of 2022, Congress
directed the Department and other
Federal agencies to establish an
interagency task force on sexual
violence in education, and this
provision was subsequently codified in
the chapter of the U.S. Code that
contains Title IX, 20 U.S.C. 1689. Public
Law 117-103, div. W, title XIII, § 1314,
Mar. 15, 2022, 136 Stat. 936. The
Department has therefore further revised
the definition of “Title IX” to include
section 1689.

Changes: The Department has added
section 1689 to the list of sections in
title 20 of the U.S. Code that comprise
Title IX.

D. Other Definitions (Definitions That
the Department Did Not Propose To
Amend)

1. Section 106.2 Definition of
“Employee”

Comments: Some commenters asked
the Department to include a definition
for “employee” to make clear who has
reporting requirements under
§106.44(c) and who needs to be trained
under §106.8(d).

Discussion: Given the wide variety of
arrangements and circumstances across
recipients and variations in applicable
State employment laws, the Department
has determined that recipients are best
positioned to determine who is an
“employee.” For additional discussion
on who is subject to the employee
reporting obligations in § 106.44(c) and
the employee training requirements
under §106.8(d), see those sections of
this preamble.

Changes: None.

2. Section 106.2 Definition of ‘“Federal
Financial Assistance”

Comments: A number of commenters
asked the Department to amend or
clarify the definition of “Federal
financial assistance” in light of recent

court decisions holding that tax-exempt
status under 26 U.S.C. 501(c)(3)
constitutes Federal financial assistance
for purposes of Title IX.15 Some
commenters were concerned that this
would obligate a wider range of
educational institutions, including
private religious institutions, to comply
with Title IX. Commenters asserted this
would be inconsistent with the
Department’s current and proposed
regulations and prior interpretations.

Discussion: The Department has
determined that it is not necessary to
amend the definition of “Federal
financial assistance’ at this time.
Generally, tax benefits, tax exemptions,
tax deductions, and most tax credits are
not included in the statutory or
regulatory definitions of Federal
financial assistance. See, e.g., 42 U.S.C.
2000d-1; 28 CFR 42.102(c); 31 CFR
28.105; 34 CFR 106.2(g). Most courts
that have considered the issue have
concluded that typical tax benefits are
not Federal financial assistance because
they are not contractual in nature.2¢ The
Department notes that even if tax-
exempt status is considered a form of
Federal financial assistance by some
courts, not all educational institutions
that have tax-exempt status are subject
to the Department’s Title IX regulations
because the Department’s Title IX
regulations only cover educational
institutions that receive funds from the
Department. 34 CFR 100.2 (incorporated
through 34 CFR 106.81). Since the
Department’s Title IX regulations apply
only to recipients of funding from the
Department, whether an educational
institution may also be a recipient for
other purposes is outside the scope of
these regulations.

Changes: None.

3. Section 106.2 Definition of
“Program or Activity”

Comments: One commenter was
concerned that the current definition of
“program or activity”’ in § 106.2, which
the Department did not propose
amending, covers entities that are not
connected to education and thus are
outside the Department’s authority to
regulate. This commenter urged the
Department to revise the definition of

15 Commenters cited E.H. v. Valley Christian
Acad., 616 F. Supp. 3d 1040, 1050 (C.D. Cal. 2022);
Buettner-Hartsoe v. Baltimore Lutheran High Sch.
Ass’n, No. CV RDB-20-3132, 2022 WL 2869041, at
*5 (D. Md. July 21, 2022), reconsideration denied,
motion to certify appeal granted, No. CV RDB-20—
3132, 2022 WL 4080294 (D. Md. Sept. 6, 2022).

16 See, e.g., Paralyzed Veterans of Am. v. Civil
Aeronautics Bd., 752 F.2d 694, 708-09 (D.C. Cir.
1985); Johnny’s Icehouse, Inca v. Amateur Hockey
Ass’n of II., Inc., 134 F. Supp. 2d 965, 971-72 (N.D.
111. 2001); Chaplin v. Consol. Edison Co., 628 F.
Supp. 143, 145-46 (S.D.N.Y. 1986).

“program or activity”’ to make clear that
it only includes programs or activities
related to elementary schools and
secondary schools or postsecondary
institutions and related activities.
Discussion: The Department declines
the suggestion to amend the definition
of “program or activity,” as that
definition is consistent with the
statutory definition of the term as
clarified by the Civil Rights Restoration
Act of 1987, 20 U.S.C. 1687 (CRRA).17
Title IX, unlike the other statutes
amended by the CRRA, prohibits
discrimination only in a recipient’s
“education” program or activity. 20
U.S.C. 1681(a). The term “education
program or activity” is not separately
defined in the Title IX statute or
regulations, so a fact-specific inquiry is
required to determine whether a
particular program or activity of a non-
educational institution recipient is
educational, and thus covered by Title
IX. Note that if any part of an
educational institution receives Federal
funds, all of its operations are covered
by Title IX. See, e.g., O’Connor v. Davis,
126 F.3d 112, 117 (2d Cir. 1997); Horner
v. Ky. High Sch. Athletic Ass’n, 43 F.3d
265, 271 (6th Cir. 1994); Cohen v. Brown
Univ., 991 F.2d 888, 894 (1st Cir. 1993).
Changes: None.

4. Section 106.2 Definition of
“Recipient”

Comments: One commenter suggested
that, in light of the Fourth Circuit’s
decision in Peltier v. Charter Day
School, Inc., 37 F.4th 104 (4th Cir.
2022), cert. denied, 143 S. Ct. 2657
(2023), the Department should amend
the current definition of “recipient” to
state that Title IX applies to charter
school operating companies and
subcontractors engaged by charter
schools or their owners to operate
charter schools.

Discussion: In Peltier, the Fourth
Circuit held that a for-profit corporation
responsible for the day-to-day
operations of a charter school received
Federal funds through its contract with
the charter school operator—the
intermediary—and was therefore a
recipient subject to the requirements of
Title IX. Id. at 127. The Department
agrees with the Fourth Circuit’s
determination that, under the
longstanding regulatory definition of
“recipient”” and Supreme Court
precedent, ““ ‘[e]ntities that receive
federal assistance, whether directly or
through an intermediary, are recipients

17 The CRRA clarified the interpretation of
“program or activity”” under Title IX, Section 504,
the Age Discrimination Act of 1975, and Title VL.
See Public Law 100-259, 102 Stat. 28 (Mar. 22,
1988).
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within the meaning of Title IX.”” Id.
(quoting NCAA v. Smith, 525 U.S. 459,
468 (1999)). The Department therefore
declines, as unnecessary, the suggestion
to amend the definition of “recipient”
in § 106.2, as courts have made clear
that the definition applies to charter
school operating companies and
subcontractors who receive Federal
financial assistance directly or through
an intermediary.

Changes: None.

5. Section 106.2 Definition of
“Student”

Comments: The Department received
comments regarding the longstanding
definition of “student,” which the
Department did not propose to change
in the July 2022 NPRM. Some
commenters expressed concern that the
current definition of “student” as “‘a
person who has gained admission” is
overly broad because it includes
individuals who have been admitted to
and may not enroll in an educational
institution. Commenters expressed
concern that requiring postsecondary
institutions to communicate Title IX
policies and rights to all admitted
students would be overly burdensome.
One commenter was concerned that this
definition of “student,” combined with
language in proposed § 106.11, would
suggest that a postsecondary institution
would be required to initiate grievance
procedures in response to a complaint
alleging student-to-student sex-based
harassment that occurred prior to either
student attending the postsecondary
institution.

Conversely, some commenters noted
that this definition of “‘student” may be
too narrow because it does not cover
individuals who participate in an
institution’s programs but have not
“gained admission.” This includes
certain elementary school and
secondary school students enrolled in
dual-enrollment programs and people
who audit courses or enroll in courses
sporadically.

Some commenters suggested aligning
the definition of “student” in the Title
IX regulations with the FERPA
regulations, 34 CFR 99.3, which include
individuals who are or have been “in
attendance” at an educational
institution, and the Clery Act, 20 U.S.C.
1092, which uses the term “enrolled
students.”

Discussion: The Department
appreciates the comments received
about the definition of “student.” The
Department did not propose any
changes to the definition of “student” in
the July 2022 NPRM, and this definition
is the same one that has been in effect
since the U.S. Department of Health,

Education and Welfare (HEW) first
issued final regulations implementing
Title IX in 1975. See 40 FR 24128,
24138 (June 4, 1975).18 Recipients have
been required to notify students
(defined to include persons who have
gained admission) of their
nondiscrimination policies and to
resolve student complaints of sex
discrimination since 1975. The
Department disagrees that the
application of this longstanding
definition of “‘student” in these contexts
is overly burdensome. Title IX protects
all persons, including applicants for
admission and admitted students, from
sex discrimination, and those persons
must have appropriate access to a
recipient’s policies and procedures. The
costs associated with changes to the
regulatory provisions on
nondiscrimination notices and
grievance procedures are addressed in
more detail in the Regulatory Impact
Analysis.

The Department disagrees with the
commenters’ concerns that the
definition of “student” as a person who
has gained admission is too broad. As
stated in the preamble to the 2020
amendments, Title IX prohibits a
recipient from discriminating on the
basis of sex in its education program or
activity and protects any “person” from
such discrimination. See 85 FR 30187.
The preamble to the 2020 amendments
also stated that a student who has
applied for admission and has gained
admission is attempting to participate in
the education program or activity of the
recipient. See 85 FR 30187; cf. Brown,
896 F.3d at 132 & n.6, 133 (clarifying
that Title IX’s coverage is not limited to
enrolled students and includes members
of the public “either taking part or
trying to take part of a funding recipient
institution’s educational program or
activity”” when they attend events such
as campus tours, sporting events, and
lectures, as long as the alleged
discrimination relates to the
individual’s participation or attempted
participation in such programs).

With regard to concerns that the
definition of “student” is too narrow,
the Department maintains the position
stated in the preamble to the 2020
amendments that where the final

181n 1980, Congress created the United States
Department of Education. Department of Education
Organization Act, Public Law 96-88, sec. 201, 93
Stat. 668, 671 (1979); Exec. Order No. 12212, 45 FR
29557 (May 2, 1980). By operation of law, all of the
determinations, rules, and regulations of what was
then HEW continued in effect, and functions of
HEW'’s Office for Civil Rights were transferred to
the Secretary of Education. 20 U.S.C. 3441(a)(3).
The regulations implementing Title IX were
recodified without substantive change in 34 CFR
part 106. 45 FR 30802, 30955-65 (May 9, 1980).

regulations use the phrase “students
and employees” or “students,” such
terms are used not to narrow the
application of Title IX’s
nondiscrimination mandate but to
require particular actions by the
recipient reasonably intended to benefit
students, employees, or both. See 85 FR
30187. In addition, the Department
notes that “admission,” as defined in
§106.2, covers a wide range of programs
and is not limited to a formal offer of
admission but rather is defined to
include “selection for part-time, full-
time, special, associate, transfer,
exchange, or any other enrollment,
membership, or matriculation in or at an
education program or activity operated
by a recipient.” Id.

Regarding the commenter’s concern
that a postsecondary institution would
be required to initiate its grievance
procedures in response to a complaint
alleging student-to-student sex-based
harassment that occurred prior to either
student attending the postsecondary
institution, under § 106.11 a recipient
has an obligation to address a sex-based
hostile environment under its education
program or activity, even when some of
the conduct alleged to be contributing to
that hostile environment occurred
outside of the recipient’s education
program or activity. For additional
discussion of the applicability of Title
IX, see the section on §106.11 in this
preamble. In addition, under § 106.2 the
definition of “complainant” includes a
person other than a student or employee
who was participating or attempting to
participate in the recipient’s education
program or activity at the time of the
alleged sex discrimination. For
additional discussion of the definition
of “complainant,” see the section on
§ 106.2 in this preamble.

The Department agrees with
commenters that consistent use of
terminology can be valuable; however,
terminology may appropriately vary to
reflect differences in the structures and
purposes of different statutes. FERPA,
the Clery Act, and Title IX each serve
distinct objectives. For example, in the
Clery Act, Congress specified that
institutions must carry out certain
information dissemination activities for
the benefit of both prospective and
enrolled students. 20 U.S.C. 1092(a).
And in FERPA, the definition of
“student,” 20 U.S.C. 1232g(a)(6), reflects
congressional intent to exclude from
that law’s coverage applicants for
admission who did not attend the
educational agency or institution. See
120 Cong. Rec. S39863 (Dec. 13, 1974).
The Department believes that the
longstanding definition of “student” in
the Title IX regulations accurately
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reflects the scope of Title IX’s
prohibition on sex discrimination and
the longstanding statutory and
regulatory framework, under which the
requirements governing sex
discrimination against applicants for
admission and admitted students are
addressed separately.

Changes: None.

6. Adding a Definition of “Party”’

Comments: None.

Discussion: The Department
determined that it would be helpful to
clarify that “party”” or “‘parties,” as used
in the final regulations, is intended to
include only a “complainant” or
“respondent,” as those terms are
defined in § 106.2. The term “party”
does not include a Title IX Coordinator
who initiates a complaint under
§106.44(f)(1)(v) or another participant
in Title IX grievance procedures, such
as a witness or adjudicator.

Changes: Section 106.2 of the final
regulations defines “‘party” as “‘a
complainant or respondent.”

7. Adding a Definition of “Sex
Discrimination”

Comments: Some commenters
requested that the Department add a
definition of ““sex discrimination” to the
regulations.

Discussion: The Department
appreciates the suggestion to define the
term “‘sex discrimination” and believes
that final § 106.10 helps clarify the
scope of sex discrimination, as
discussed more fully in the discussion
of § 106.10. To further clarify sex
discrimination, other sections of the
regulations, including but not limited to
§106.31, include examples of
prohibited sex discrimination. The
Department therefore determined that it
is not necessary to add a definition of
“sex discrimination” to these final
regulations.

Changes: None.

E. Application
1. Section 106.11 Application

Obligation To Address Conduct
Occurring Under a Recipient’s
Education Program or Activity

Comments: Many commenters
expressed overall support for proposed
§106.11, including because it would
remove many geographical limitations
on a recipient’s responsibilities under
Title IX and require a recipient to
address sex-based harassment in its
education program or activity broadly—
on a recipient’s grounds, during school
activities off campus, and under a
recipient’s disciplinary authority; would
be consistent with recent court

decisions recognizing that a recipient
must respond to sex-based harassment
in off-campus settings; would better
reflect where sex-based harassment
occurs given that students live, learn,
and participate in education programs
off campus and in remote settings; and
would promote uniformity and
consistency of Federal laws because it
would be more consistent with Title VIL
Some commenters also highlighted
student populations more likely to live
off campus who would benefit from
proposed § 106.11, including graduate,
vocational, and community college
students; low-income students, students
of color, former foster youth, and
LGBTQI+ students; student athletes; and
students who attend training and
workforce development programs. Other
commenters supported proposed
§106.11 because it would close a gap in
the 2020 amendments that the
commenters asserted created the
potential for students to engage in off-
campus sex-based harassment to avoid
disciplinary consequences.

Some commenters opposed proposed
§106.11 and asked that the Department
retain the 2020 amendments because
they have been upheld by multiple
courts. Some commenters asserted that
proposed § 106.11 would contradict the
spirit and original intent of Title IX and
exceed the Department’s authority.
Other commenters opposed proposed
§106.11 because they believed it would
be inconsistent with Supreme Court
case law limiting private damages
liability under Title IX to
“circumstances wherein the recipient
exercises substantial control over both
the harasser and the context in which
the known harassment occurs,” citing
Davis, 526 U.S. at 645. One commenter
stated that proposed § 106.11 would fail
under the major questions doctrine
because the commenter felt it is far
outside the authority previously
asserted by the Department, and
Congress has attempted but failed to
pass legislation similar to proposed
§106.11—H.R. 5396 (“Title IX Take
Responsibility Act of 2021”).

Some commenters asked the
Department to include additional
examples of conduct occurring under a
recipient’s program or activity in
§106.11, including AI technologies used
by a recipient in, for example, grading
of tests or admissions programs, and any
gender bias within these technologies
and conduct that impacts a recipient’s
education and workplace environments,
as well as off-campus locations related
to a recipient or a recipient-sponsored
event or organization, including
fraternity and sorority houses, honors
housing, apartments contracted by

third-party housing companies but
affiliated with a university, and other
organizational meeting places. Another
commenter asked the Department to
provide guidance on whether § 106.11
would include conduct that occurs
during institution-sponsored field trips
or outings; conduct that occurs during
remote learning in a parent’s home; and
conduct that occurs in recipient-owned
buildings or during recipient-recognized
student-run activities. Some
commenters asked the Department to
clarify what would constitute “‘off
campus” and specifically what
authority and obligations a recipient
would have off campus.

Discussion: The Department
acknowledges commenters’ support for
§106.11 and agrees with commenters
who expressed that § 106.11 aligns with
the purpose and intent of Title IX,
including the meaning of “under any
education program or activity” in the
Title IX statute.

The Department recognizes that some
commenters would prefer the
Department maintain the existing
language in § 106.44(a) of the 2020
amendments. The final regulations
clarify and more completely describe all
of the circumstances in which Title IX
applies. This includes conduct that
occurs in a building owned or
controlled by a student organization that
is officially recognized by a
postsecondary institution and conduct
that is subject to a recipient’s
disciplinary authority. Title IX also
applies to sex-based hostile
environments occurring under a
recipient’s education program or
activity even when some conduct
alleged to be contributing to the hostile
environment occurred outside the
recipient’s education program or
activity or outside the United States.

The Department disagrees that
§106.11 contradicts the original intent
of Title IX, exceeds the Department’s
authority, or is inconsistent with
relevant case law. As discussed in the
preamble to the 2020 amendments, the
Department’s regulatory authority is
coextensive with the scope of the Title
IX statute. 85 FR 30196. The Title IX
statute authorizes the Department to
regulate sex discrimination occurring
under any education program or activity
of a recipient, 20 U.S.C. 1682, and
defines “program or activity” broadly
and without geographical limitation, see
20 U.S.C. 1687 (defining “program or
activity” to include “‘all of the
operations of ” a wide array of recipient
entities); see also 34 CFR 106.2(h),
106.31(a). Further, the Department
disagrees that § 106.11 fails under the
major questions doctrine. The Supreme
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Court, for example, has recognized the
Department’s authority to issue
regulations prohibiting sex
discrimination under Title IX. Gebser,
524 U.S. at 280-81 (citing 20 U.S.C.
1682). The Department disagrees that
congressional failure to amend Title IX
as proposed in H.R. 5396 prevents the
Department from adopting § 106.11. The
Supreme Court has made clear that
“[clongressional inaction lacks
persuasive significance because several
equally tenable inferences may be
drawn from such inaction, including the
inference that the existing legislation
already incorporated the offered
change.” Pension Ben. Guar. Corp. V.
LTV Corp., 496 U.S. 633, 650 (1990)
(citations and quotations omitted). And
while the 2020 amendments were
upheld by some courts, this does not
preclude the Department from changing
or modifying the regulations consistent
with the Department’s overarching Title
IX authority and existing case law. See,
e.g., Brown v. Arizona, 82 F.4th 863,
875—76 (9th Cir. 2023), petition for cert.
filed, No. 23-812 (U.S. Jan. 25, 2024);
Roe v. Marshall Univ. Bd. of Governors,
668 F. Supp. 3d 461, 467—68 (S.D.W. Va.
2023) (finding plaintiff plausibly alleged
substantial control over the context of
her assault when school exerted
disciplinary authority over off-campus
incident); see also 87 FR 41401-04.

The Department also disagrees that
§106.11 is inconsistent with the
Supreme Court’s holding in Davis that,
in the context of a private cause of
action, a recipient is only responsible
under Title IX for “circumstances
wherein the recipient exercises
substantial control over both the
harasser and the context in which the
known harassment occurs.” 526 U.S. at
630. Section 106.11 clarifies that Title
IX does not apply to sex-based
harassment that occurs outside of a
recipient’s education program or
activity. A recipient remains responsible
only for discrimination that occurs
under its education program or activity,
i.e., “in a ‘context’ over which the
[institution] has substantial control.”
Brown, 82 F.4th at 875 (citing Davis, 526
U.S. at 644). Consistent with Davis,
under § 106.11, a recipient is not
responsible for the actions of parties
over which it lacks significant control.
Rather, a recipient is responsible only
for alleged discriminatory conduct over
which it exercises disciplinary authority
or otherwise has substantial control. See
Davis, 526 U.S. at 641. The Department
therefore reiterates that a recipient
should not focus its analysis on whether
alleged conduct happened “on” or “off”
campus but rather on whether the

recipient has disciplinary authority over
the respondent’s conduct in the context
in which it occurred.

The Department acknowledges that
some commenters requested that the
Department expand § 106.11 to include
additional examples of conduct
occurring under a recipient’s education
program or activity, including Al
technologies. Other commenters
requested more guidance on what
constitutes conduct under a recipient’s
education program or activity and how
§106.11 would apply to specific
circumstances such as institution-
sponsored field trips, remote learning
that occurs in a parent’s home, and
recipient-recognized student-run
activities, including single-sex clubs
and activities, fraternities and sororities,
and affinity groups. The Department
declines to provide additional examples
of conduct occurring under a recipient’s
education program or activity. As
discussed in the July 2022 NPRM,
conduct occurring under a recipient’s
education program or activity would
include, but is not limited to, conduct
that occurs in off-campus settings that
are operated or overseen by the
recipient, including, for example, field
trips, online classes, and athletic
programs; conduct subject to a
recipient’s disciplinary authority that
occurs off campus; conduct that takes
place via school-sponsored electronic
devices, computer and internet
networks and digital platforms operated
by, or used in the operations of, the
recipient, including Al technologies;
and conduct that occurs during training
programs sponsored by a recipient at
another location. See 87 FR 41401.
Section 106.11 does not provide an
exhaustive list, and additional forms of
conduct or scenarios may fall under a
recipient’s education program or
activity, depending on the facts. The
Department reiterates that the final
regulations do not distinguish between
sex discrimination occurring in person
and that occurring online. See id.

Changes: The Department has deleted
the reference to “‘even if sex-based
harassment” from § 106.11 and replaced
it with “even when some conduct
alleged to be” in final § 106.11 to clarify
that a recipient has an obligation to
address a sex-based hostile environment
under its education program or activity
in the United States, even when some
conduct alleged to be contributing to the
hostile environment occurred outside
the recipient’s education program or
activity or outside the United States.

Obligation To Address Hostile
Environments

Comments: Many commenters
expressed support for the requirement
that a recipient address a hostile
environment created under its
education program or activity in the
United States.

Some commenters opposed the
requirement in proposed §106.11 to
address conduct that creates a hostile
environment under the recipient’s
program or activity, stating that the
Department failed to identify limits to
proposed § 106.11. Some commenters
believed that proposed § 106.11 would
infringe on family privacy and parental
rights by requiring a recipient to address
conduct such as speech that generally
occurs under the supervision of a
student’s parent off campus or actions
by parents that prevent a child from
participating in school in a manner
consistent with their gender identity.

Other commenters stated that the
police or the FBI, not recipients, should
investigate alleged sex-based
harassment that occurs outside of a
recipient’s education program or
activity or outside of the United States.

Some commenters asked the
Department to provide guidance and
examples to help a recipient understand
how to apply proposed §106.11 in a
range of settings involving a possible
hostile environment. Another
commenter asked the Department to
clarify a recipient’s responsibility to
address situations in which a student
alleges off-campus sexual harassment
without alleging any on-campus
misconduct. The commenter also asked
whether one student’s allegation of an
off-campus sexual assault against
another student who is in the same class
would be sufficient to create a hostile
environment in the program and if so,
what the recipient’s obligation would be
to investigate these allegations.

Some commenters asked the
Department to clarify an example
discussed in the July 2022 NPRM
regarding proposed § 106.11 in which
Student A reports that she was sexually
assaulted by Student B while studying
abroad, that Student B has been taunting
her with sexually suggestive comments
since their return to campus and that, as
a result, Student A is unable to
concentrate or participate fully in her
classes and activities. 87 FR 41403.
Several commenters stated that under
the current and proposed regulations,
Student B’s conduct would require a
recipient to take action and one
commenter asked how proposed
§106.11 would change a recipient’s
current obligations to Student A,
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including whether a recipient would
have to investigate and address both the
off-campus sexual assault and the on-
campus taunting.

One commenter asked the Department
to clarify its example of a student
(Student C) who was assaulted by a
third party at an off-campus nightclub,
asking whether such an incident would
require a recipient to provide supportive
measures to Student C. The commenter
stated that although the recipient would
not have disciplinary authority over a
third-party assailant in the same way
that it has authority over a student, it
would still have the authority to issue
a no-trespass order against a non-
affiliated third party who assaults a
student. Another commenter asked the
Department to clarify what it meant by
“representative of the recipient” in the
following July 2022 NPRM statement
regarding the Student C scenario:
“Ib]ecause the assault [] occurred off
campus, and the respondent is not a
representative of the recipient or
otherwise a person over whom the
recipient exercises disciplinary
authority, the assault did not occur
under the recipient’s education program
or activity.” 87 FR 41403.

Discussion: The Department
acknowledges commenters’ support for
the requirement in § 106.11 that a
recipient must address a sex-based
hostile environment under its education
program or activity in the United States.
As discussed in the July 2022 NPRM,
this requirement is consistent with the
Supreme Court’s requirements under
Davis, 526 U.S. at 645, and lower court
precedent. 87 FR 41402-03; see, €.g.,
Brown, 82 F.4th at 875; Rost v.
Steamboat Springs RE-2 Sch. Dist., 511
F.3d 1114, 1121 n.1 (10th Cir. 2008)
(citing Davis, 526 U.S. at 645); L.E. v.
Lakeland Joint Sch. Dist. #272, 403 F.
Supp. 3d 888, 900-01 (D. Idaho 2019);
Spencer v. Univ. of N.M. Bd. of Regents,
15—cv—141, 2016 WL 10592223, at *6
(D.N.M. Jan. 11, 20186).

Upon further consideration, the
Department has modified § 106.11 to
clarify that a recipient has an obligation
to address a sex-based hostile
environment under its education
program or activity, even when some
conduct alleged to be contributing to the
hostile environment occurred outside
the recipient’s education program or
activity or outside the United States. In
the July 2022 NPRM, § 106.11 stated
that a recipient has an obligation to
address a sex-based hostile environment
under its education program or activity,
even if sex-based harassment
contributing to the hostile environment
occurred outside the recipient’s
education program or activity or outside

the United States. 87 FR 41401. In doing
so, the Department did not intend to
suggest that a recipient must determine
that conduct that occurred outside of
the education program or activity or
outside of the United States is itself
“sex-based harassment” to consider that
conduct in its assessment of whether a
hostile environment exists within its
education program or activity. To avoid
confusion and provide further clarity,
the Department has changed the phrase
“even if sex-based harassment
contributing to the hostile environment”
to “even when some conduct alleged to
be contributing to the hostile
environment.” This change does not
change the scope of Title IX’s
application or a recipient’s obligations
under § 106.11, but more accurately
accounts for the fact that conduct that
may contribute to a hostile environment
under the recipient’s education program
or activity need not necessarily be ““sex-
based harassment.”” Consistent with the
above discussion of Hostile
Environment Sex-Based Harassment—
Factors to be Considered (§106.2), a
recipient must evaluate the totality of
the circumstances when determining
whether there is a sex-based hostile
environment in its education program or
activity, which may require that the
recipient consider allegations about
conduct that occurred outside of its
education program or activity that may
be contributing to the alleged sex-based
hostile environment.

When evaluating the totality of the
circumstances to determine whether a
sex-based hostile environment exists
under the recipient’s education program
or activity, the factors a recipient would
need to consider are set forth in the
definition of “sex-based harassment” in
§ 106.2 and include: (1) the degree to
which the conduct affected the
complainant’s ability to access the
recipient’s education program or
activity; (2) the type, frequency and
duration of the conduct; (3) the parties’
ages, roles within the recipient’s
education program or activity, previous
interactions, and other factors about
each party that may be relevant to
evaluating the effects of the conduct; (4)
the location of the conduct and the
context in which the conduct occurred;
and (5) other sex-based harassment in
the recipient’s education program or
activity. Not all alleged conduct
occurring outside a recipient’s
education program or activity will
contribute to a sex-based hostile
environment within a recipient’s
program or activity. For more
information, see the above discussion of
Hostile Environment Sex-Based

Harassment—Factors to Be Considered
(§106.2).

The Department appreciates
commenters’ concerns about the limits
of §106.11 and requests for guidance
and examples of circumstances in
which alleged conduct occurring
outside a recipient’s education program
or activity would contribute to a sex-
based hostile environment under a
recipient’s education program or
activity. While the Department agrees
that conduct anywhere could contribute
to a hostile environment in a recipient’s
education program or activity, the
Department appreciates the opportunity
to clarify that a recipient’s Title IX
obligation is to address only the hostile
environment that exists under its
education program or activity. Alleged
conduct, including alleged sex-based
harassment, that occurred outside of the
recipient’s education program or
activity may be relevant to the
investigation of, and may inform the
recipient’s response to, the allegation of
a hostile environment under the
education program or activity. But the
recipient is not required to respond
independently to the alleged conduct
that occurred outside the education
program or activity. Thus, in the
Department’s example of Student A and
Student B in the July 2022 NPRM, see
87 FR 41403, the recipient would be
obligated to address Student A’s
allegations of a hostile environment
under the recipient’s program, including
Student A’s allegations of taunting by
Student B and Student A’s inability to
concentrate in Student B’s presence due
to Student B’s previous alleged sexual
assault of Student A. Indeed, a
recipient’s fact-specific inquiry must
consider whether a complainant’s
encounters with a respondent in the
recipient’s education program or
activity in the United States give rise to
a hostile environment, even when
related incidents of alleged conduct may
have occurred outside of the recipient’s
education program or activity or outside
the United States. 87 FR 41403. The
recipient would not, however, have a
standalone obligation to address the
underlying alleged sexual assault of
Student A that allegedly occurred while
Student A and Student B were abroad
because Title IX’s protections do not
apply extraterritorially.

In response to commenters’ concerns
about the Department’s Student C
example in the July 2022 NPRM, see id.,
a recipient would not be required under
Title IX to provide supportive measures
for sex-based harassment that occurred
outside the recipient’s education
program or activity and has not
contributed to a sex-based hostile
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environment under its education
program or activity. Nothing in these
final regulations, however, would
prohibit a recipient from taking action
to support a student in this scenario,
including, for example, providing
counseling services or other supportive
measures. Moreover, if the recipient has
information indicating a specific and
imminent threat of sexual assault within
its education program or activity, it
must take reasonable action to address
that threat, for instance, by issuing a no-
trespass order or working with the
student to notify law enforcement.

The Department acknowledges
commenters’ concerns that the
statement ‘“‘representative of a recipient”
in the example of Student C could be
confusing. The Department did not
intend to introduce a new concept of a
“representative” in the July 2022 NPRM
and appreciates the opportunity to
clarify that, in the hypothetical sexual
assault of Student C by a third party, if
the recipient determines that the third
party is not a person over whom the
recipient exercises disciplinary
authority, then the sexual assault did
not occur within the recipient’s
education program or activity. 87 FR
41403.

The Department disagrees that
§106.11’s requirement to address sex-
based hostile environments will infringe
on the privacy of family life,
compromise parental control, or require
a recipient to take action against a
parent who, for example, will not
acknowledge their child’s expressed
gender identity. As discussed above,
§106.11 only requires a recipient to
address a hostile environment occurring
under the recipient’s education program
or activity. Title IX does not apply to the
privacy of family life. The Department
appreciates the fundamental role of
parents and respects the rights and
responsibilities of parents regarding the
upbringing of their children. The fact-
specific nature of the hostile
environment determination prevents the
Department from making definitive
determinations about specific examples
of conduct. But the Department
reiterates that § 106.11 does not require
a recipient to respond to any conduct
occurring solely outside of the
recipient’s education program or
activity.

The Department agrees that when sex-
based harassment occurs outside of a
recipient’s education program or
activity, law enforcement may have a
responsibility to investigate and
respond to such sex-based harassment.
The Department notes that nothing in
the final regulations prevents a
complainant from reporting sex-based

harassment that occurs off campus or
outside of a recipient’s education
program or activity to law enforcement,
and the Department acknowledges that
mandatory reporting laws often require
a recipient to report sex-based
harassment to law enforcement in
addition to fulfilling the recipient’s
obligations under Title IX. How a
recipient’s Title IX grievance procedures
interact with a concurrent law
enforcement proceeding is a fact-
specific analysis that will depend on the
requirements of the applicable
procedures, details of the particular
conduct, and local laws.

Changes: The Department has deleted
the reference to “even if sex-based
harassment” from § 106.11 and replaced
it with “even when some conduct
alleged to be” in final §106.11 to clarify
that a recipient has an obligation to
address a sex-based hostile environment
under its education program or activity
in the United States, even when some
conduct alleged to be contributing to the
hostile environment occurred outside
the recipient’s education program or
activity or outside the United States.

Extraterritorial Application

Comments: Commenters offered a
range of perspectives on proposed
§106.11 and extraterritorial application
of Title IX. Some commenters supported
proposed § 106.11 because they
understood the proposed regulations
would protect students studying and
participating in school-sponsored
programs abroad. Other commenters
suggested the Department modify
proposed § 106.11 to state clearly that
Title IX applies to all forms of sex
discrimination that occur outside the
United States or strike “in the United
States” from proposed § 106.11.

Other commenters stated that
proposed § 106.11’s application to
circumstances outside of the United
States has no statutory basis in Title IX
and that, absent specific language, the
Supreme Court has made clear that
statutes have domestic, not
extraterritorial, application. Some
commenters opposed what they
described as the application of Title IX
extraterritorially under § 106.11 because
it may preempt the laws of foreign
countries, conflict with local privacy
laws, or conflict with the requirements
of the General Data Protection
Regulations (GDPR) in the European
Union.

Several commenters requested
additional clarification on how to
handle incidents of sex-based
harassment that occur abroad. Another
commenter asked whether a
postsecondary institution with an

international satellite campus must
investigate and respond to sex
discrimination arising from conduct
outside of the United States even if the
conduct does not contribute to a hostile
environment under its education
program or activity. Some commenters
asked whether the application of Title
IX under proposed § 106.11 would
include events that involve two students
outside of the United States and create
a hostile on-campus environment when
they return.

Discussion: The Department
appreciates commenters’ perspectives
concerning § 106.11 and acknowledges
commenters who requested that the
Department provide additional
clarification concerning the
extraterritorial application of Title IX,
including to study abroad programs. As
discussed in the preamble to the 2020
amendments, the Department continues
to maintain that 20 U.S.C. 1681 does not
have extraterritorial application based
on its plain text and the judicial
presumption against extraterritoriality.
85 FR 30474. Title IX states that “No
person in the United States shall, on the
basis of sex be excluded from
participation in, be denied the benefits
of, or be subjected to discrimination
under any education program or activity
receiving Federal financial assistance.”
20 U.S.C. 1681(a) (emphasis added). The
plain language of the statute therefore
makes clear that Congress did not
intend for 20 U.S.C. 1681 to apply
extraterritorially given the language
limiting its application to the United
States.

The judicial presumption against
extraterritoriality is a rebuttable
presumption that U.S. laws apply only
within U.S. boundaries. EEOC v.
Arabian Am. Oil Co (Aramco), 499 U.S.
244 (1991). This presumption is
rebuttable by evidence that Congress has
clearly expressed its affirmative
intention to give a statute extraterritorial
effect. Morrison v. Nat’l Austl. Bank
Ltd., 561 U.S. 247, 255 (2010). When a
statute gives no clear indication of
extraterritorial application, the Supreme
Court has reiterated that it will be
interpreted as having none. Morrison,
561 U.S. at 255; Kiobel v. Royal Dutch
Petroleum, 569 US 108, 124-25
(2013).19 This presump