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November 29, 2001

In re:  Associated Press/Governor’s Council of Economic Advisors

Open Meetings Decision


The question presented in this appeal is whether the Governor’s Council of Economic Advisors violated the Open Meetings Act when it went into closed session at its November 6, 2001 meeting.  For the reasons that follow, we conclude that the Council violated the Act by failing to observe the formalities for conducting a closed session, and by belatedly invoking KRS 61.810(1)(g) as the statutory exemption authorizing the closed session.


On November 7, 2001, Associated Press correspondent Mark Chellgren submitted a written complaint to Denis B. Fleming, Jr., general counsel to the Governor, in which he alleged that the closed session discussion constituted a violation of the Open Meetings Act.  He stated:


The agenda for the council meeting conducted on Nov. 6, 2001, includes the notation that the “Discussion by GCEA Members” would be conducted after the council went into “Closed Session.”  And the governor said he wanted to conduct a “closed meeting” so he could gain the observations of the members of the council privately.


Tom Loftus of the Courier-Journal and myself objected to the closing of the meeting.  We said we believed the council meeting was subject to the Open Meetings Law and that no exception would allow its closing.  After making our objections, we excused ourselves from the meeting.


None of the requirements of KRS 61.815 for conducting a closed session were followed.  That is, there was no motion for a closed session, no mention of the exception to the Open Meetings Law that would allow for a closed session and no vote was taken.


A more central question, however, is whether the council could conduct a closed session in any event.  No exception contained in 61.810 could possibly be construed to allow the closing of the council meeting to the public.

Although Mr. Chellgren did not propose specific remedial measures, he “request[ed] that future council meetings be held in accordance with the law.”


A representative from the governor’s office in a response dated November 12, 2001 denied that the Council violated the Open Meetings Act.  The response stated that authority for the closed session was derived from KRS 61.810(1)(g), permitting closed session “[d]iscussions between a public agency and a representative of a business entity and discussions concerning a specific proposal, if open discussions would jeopardize the siting, retention, expansion, or upgrading of the business.”  The response further explained:


As you know, the Council is composed of seventeen (17) business entity representative members from the major industrial sectors of Kentucky’s economy.  These members, as representatives of their companies, can meet in closed session with the collective membership of the Council, including the Governor, for the purpose of discussing potential company plans relating to siting, retention, expansion or upgrading of their respective business interests in light of existing economic conditions in Kentucky.  This is exactly what happened in this instance.


In accordance with the planned agenda, the Council indicated it wanted to confer privately in closed session regarding company specific confidential and proprietary economic information.  They did so because of the valuable and highly sensitive nature of the information to be discussed about the members’ business plans relating to Kentucky given the current economic conditions.  The information the Governor gains from these highly respected experts and executives, whose decisions have a direct impact on Kentucky’s economy, is extremely useful in his efforts to craft a budget for the state.  Therefore, in this instance, a private discussion between the Governor and the members of the Council concerning their respective business interests, as it relates to the provisions of KRS 61.810(1)(g), is exempt from public disclosure.  It should also be pointed out the members of the Council took no final action during this closed session, and that it is merely an advisory body created under KRS 12.029 without any authority to expend revenues of the state.

In closing, the governor’s office stated that the Council “will comply with the statutory procedural requirements for conducting closed session.”


On appeal, Mr. Chellgren contends that “there was no legitimate basis for the Council to conduct a closed meeting . . . .”  He questions the Council’s reliance on KRS 61.810(1)(g), observing:


The Council is charged with offering advice to the governor.  It has no authority, as the governor’s office response acknowledges, to consider or act on any “specific proposal” from a business.  Further, the governor’s office admits that the information gleaned from the meeting is helpful to the governor in “his efforts to craft a budget for the state.”


There is simply no provision in law that would allow the closing of a meeting of a council created and appointed by executive order to help the governor in crafting a state budget.

Acknowledging that the Governor may “solicit and receive advice on Kentucky’s economy,” Mr. Chellgren concludes that “if the forum for this exchange is a council that falls . . . under the . . . Open Meetings Law,” its meetings must strictly conform to the requirements of that law.  We agree.


Mr. Chellgren complains, and the response does not refute, that the Council went into closed session at its November 6 meeting without observing the formalities codified at KRS 61.815.  That statute provides that prior to conducting a closed session authorized by KRS 61.810:

(a)
Notice shall be given in regular open meeting of the general nature of the business to be discussed in closed session, the reason for the closed session, and the specific provision of KRS 61.810 authorizing the closed session;

(b)
Closed sessions may be held only after a motion is made and carried by a majority vote in open, public session;

(c)
No final action may be taken at a closed session; and

(d)
No matters may be discussed at a closed session other than those publicly announced prior to convening the closed session.

In construing this provision, the Kentucky Supreme Court has observed:

KRS 61.815 provides that prior to going into an executive session, the public body must state the specific exception contained in the statute which is relied upon in order to permit a secret session.  There must be specific and complete notification in the open meeting of any and all topics which are to be discussed during the closed meeting.

Floyd County Board of Education v. Ratliff, Ky., 955 SW2d 921, 924 (1997).  KRS 61.815 is thus aimed at promoting the “express purpose” of the Open Meetings Act, namely, “to maximize notice of public meetings and actions.”  Id. at 923; see also, 94-OMD-78 (holding that agencies which are not exempt per se from the requirements of the Open Meetings Act must observe these formalities before going into a closed session); 95-OMD-92 (holding that KRS 61.815 “clearly require[s] that certain things be done in a regular, open, and public session before the public agency can go into a closed or executive session).  “The failure to comply with the strict letter of the law in conducting meetings of a public agency,” the Supreme Court concluded in Ratliff, ”violates the public good.”  Ratliff at 923, citing E.W. Scripps Co. v. City of Maysville, Ky. App., 750 S.W.2d 450 (1990).  The Governor’s Council of Economic Advisors violated KRS 61.815 by failing to strictly comply with the requirements codified therein prior to conducting its closed session discussion.


Based upon the facts presented, we know of no legally recognized basis under which the closed session could have been conducted.  Fundamental to an analysis of the propriety of a public agency’s conduct under the Open Meetings Act is the legislative statement of policy codified at KRS 61.800:

The General Assembly finds and declares that the basic policy of KRS 61.805 to 61.850 is that the formation of public policy is public business and shall not be conducted in secret and the exceptions provided for by KRS 61.810 or otherwise provided for by law shall be strictly construed.

In interpreting this provision, the Supreme Court has directed that: 

the courts of the Commonwealth must narrowly construe and apply the exceptions so as to avoid improper or unauthorized closed, executive or secret meetings.

Id.  


As noted, the Council invokes KRS 61.810(1)(g) as statutory authority for its November 6 closed session.  With reference to this exemption, the Attorney General has commented:

What formerly appeared among the exceptions to open and public meetings as KRS 61.810(7) was an exemption for “Meetings between public agencies and industrial prospects.”  As a result of the 1992 amendments to the Open Meetings Act (1992 Acts, Chapter 162, HB 16), KRS 61.810(7) was repealed and the phrase “industrial prospects” was stricken.  What was substituted for KRS 61.810(7) is what now appears as KRS 61.810(1)(g) and which provides as one of the exceptions to open and public meetings:

Discussions between a public agency and a representative of a business entity and discussions concerning a specific proposal, if open discussions would jeopardize the siting, retention, expansion, or upgrading of the business[.]

Under the new provision a meeting between the city and a representative of a business entity or a meeting of the city [council] pertaining to a specific proposal could only be closed if an open and public discussion would jeopardize, among other things, the locating of the business in the area.  

94-OMD-119, p. 3.  Whereas prior to 1992 proper invocation of the exception depended upon the presence of a representative of the industrial prospect (see, e.g., OAG 80-530), the amended KRS 61.810(1)(g) was broadened to include “discussions concerning a specific proposal,” with or without the representative (see, e.g., 94-OMD-119), but only if open discussion would jeopardize the business entity’s undisclosed interest in siting, retention, expansion, or upgrading of the business.  Compare 94-ORD-119 (KRS 61.810(1)(g) not properly invoked where business involved had publicly announced at a ceremony attended by the Governor that it intended to locate in the area); 99-OMD-104 (KRS 61.810(1)(g) properly invoked to conduct closed session discussion concerning corporations undisclosed interest in expanding and upgrading its operations in county, and confidentiality was required to consummate the expansion project); 01-OMD-45 (KRS 61.810(1)(g) not properly invoked for discussion of cost estimates for remodeling a public building).


Pursuant to Executive Order 2001-611 by which it was created, the Governor’s Council of Economic Advisors is charged with the duty to:

a.
Conduct periodic reviews of business and economic conditions within Kentucky and the U.S.

b.
Receive reports and assessments of economic conditions, forecasts, and policy changes that will impact national and state economic performance.

c.
Analyze implications of such information on state revenues and the state’s financial condition.

d.
Advise the Governor and the State Budget Director on the outlook for Kentucky’s economy, which information can then be incorporated into the internal revenue forecasting process that is ultimately presented to the Consensus Forecasting Group.

The Council is not charged by the Executive Order to discuss specific proposals, and acknowledges that the closed session discussion of its collective membership focused not on a specific proposal but “potential company plans relating to siting, retention, expansion or upgrading of [the seventeen] business interests in light of existing economic conditions in Kentucky.”  Assuming for the sake of argument that the discussions could be characterized as “discussions concerning a specific proposal,” the Council did not establish that “open discussion would jeopardize the siting, retention, expansion, or upgrading of the business” since representatives of competing business entities who serve on the Council were privy to the discussion.  The discussion was, in fact, open to all but the public.  As strictly construed by this office, KRS 61.810(1)(g) applies to meetings between a public agency and a representative of a business entity, or a meeting of the agency to discuss a specific proposal, but in either case, only if open discussion could jeopardize the siting, retention, expansion, or upgrading of the business.  Neither of the conditions for invocation of this exemption were met when the Council’s collective membership retired to executive session to discuss the “potential plans” of the companies they represent based on current economic conditions.  Accordingly, we find that the Council’s reliance on KRS 61.810(1)(g) was misplaced, and that it violated the Open Meetings Act when it went into closed session at its November 6 meeting.


A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a).  The Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceedings.

Albert B. Chandler III

Attorney General

Amye L. Bensenhaver

Assistant Attorney General

#589

Distributed to:

Mark Chellgren

700 Capitol Ave., Rm. 243

Frankfort, KY  40601

Michael T. Alexander

Deputy General Counsel

Governor’s Office

700 Capitol Ave., Rm. 125

Frankfort, KY  40601

Denis B. Fleming, Jr.

General Counsel

Governor’s Office

700 Capitol Ave., Rm. 103

Frankfort, KY  40601

