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July 25, 2006
In re:
Carl E. Baker/Northern Kentucky University – Chase College of Law
Summary:
Northern Kentucky University – Chase College of Law properly relied on KRS 61.878(1)(k), incorporating 20 U.S.C. § 1232g into the Open Records Act, in denying request for application materials submitted by successful candidates for admission to the law school.  NKU’s reliance on FERPA to support nondisclosure of applications materials submitted by unsuccessful candidates was misplaced, but KRS 61.878(1)(a) otherwise supports denial of this portion of request.  NKU’s argument that its Admissions Committee is not a public agency for open meetings purposes is, however, invalid.  Pursuant to KRS 61.805(2)(f) and (g), the committee is a public agency, but may conduct closed session discussion of individual student’s qualifications under authority of KRS 61.810(1)(f).
Open Records Decision


The question presented in this appeal is whether Northern Kentucky University – Chase College of Law violated the Open Records Act in partially denying Carl E. Baker’s April 19 and 27, 2006, requests for various records relating to the 2006 entering class.  For the reasons that follow, we affirm NKU’s reliance on 20 U.S.C. § 1232g, the Family Educational Rights and Privacy Act, as the basis for denying that portion of Mr. Baker’s request relating to application materials submitted by successful candidates for admission. 
  Moreover, we find that although NKU’s reliance on 20 U.S.C. § 1232g as the basis for denying that portion of Mr. Baker’s request relating to application materials submitted by unsuccessful candidates for admission was misplaced, the legislative commitment to protecting the privacy interests of students and their families, evinced in both state and federal law, suggests an alternative basis for withholding those records, specifically, KRS 61.878(1)(a).  On these bases, we find that all of the disputed records were properly withheld.  However, we find no support in existing authority for NKU’s position that its Admissions Committee is not a public agency for open meetings purposes and therefore not required to maintain minutes of its meetings.

By letter dated April 19, 2006, Mr. Baker requested copies of “all records” relating to a particular adverse admissions decision; “the statistical breakdown or other records that show the GPA and LSAT score for those admitted;” “the records showing the number of students admitted with a GPA and LSAT score lower than [the rejected candidate’s] before and after rejection;” and “the minutes of the selection committee that list the names of each member . . . [or] the letter of appointment of each member.”  NKU responded to this request on April 25, releasing a March 24, 2006, letter notifying the unsuccessful candidate of the University’s decision, but otherwise denying Mr. Baker’s request on the basis that responsive records do not currently, or will never, exist.

Shortly thereafter, Mr. Baker submitted an amended request challenging   NKU’s position that a “statistical breakdown” does not currently exist, but will be available for review by October 1, 2006.  He complained that “[t]he records that the ‘statistical breakdown’ will be prepared from are currently available and contain the GPA and LSAT scores of those admitted to the Fall 2006 class.”  These include, he noted, each student application.  Acknowledging that personal data could be redacted prior to disclosure, Mr. Baker requested access to these applications.  Additionally, he questioned the authority of the members of Admissions Committee, who apparently serve without formal notice of appointment, and pressed the issue of access to the minutes of the Committee’s meetings.

On May 4, 2006,
 NKU responded to Mr. Baker’s amended request.  On behalf of the University, General Counsel Sara L. Sidebottom advised that “student applications for admission are considered education records and protected from disclosure under [the] Family Educational and Privacy Rights Act [sic],”
 and that redaction of personal information would not alter their protected status.  Alternatively, she argued that review and redaction of some 1,300 applications, consisting of thousands of pages, for the purpose of fulfilling his request would impose an unreasonable burden on NKU within the meaning of KRS 61.872(6).
  Ms. Sidebottom reaffirmed the nonexistence of Admission Committee meeting minutes.  This appeal followed.

In supplemental correspondence directed to this office following commencement of Mr. Baker’s appeal, Ms. Sidebottom elaborated on NKU’s position.  She reiterated that “law school applications (and supplementary materials) fall within the broad definition of protected education records under the [Family Educational Rights and Privacy Act],” preempting the state’s Open Records Law, and amplified on NKU’s arguments supporting reliance on KRS 61.872(6), noting that the volume of material that have to be reviewed and redacted in order to satisfy Mr. Baker’s request is conservatively estimated at 40,000 pages.  With reference to Admissions Committee meetings, and records thereof, she observed:

[A]lthough appointed by Northern Kentucky University, the Admission Committee is not required to meet in public, keep minutes or abide by quorum requirements before they may act.  See KRS 61.805(2), 61.810(1)(f),(k),(m).  The Chase College of Law maintains no official document appointing faculty to the Admissions Committee.  The law school administration makes a determination as to which faculty it wishes to participate and may extend that invitation either orally or in writing.  After a thorough review of the records, law school officials have assured me that any writing (including e-mail correspondence) that may have been used to request a particular faculty’s service on the committee has long been purged.  The fact that neither the law school nor the admission committee kept records of their appointments or minutes from any meetings is not unusual.  Admission committee service is voluntary.  Members review each applicant’s materials on their own time and vote in favor or against admission on the summary sheet . . . .  The committee only meets to discuss those applicants who are on “hold” status.  Due to the topic and business discussed these meetings are informal and private, and fall outside Kentucky’s Open Meetings Act.  To suggest otherwise defies logic.
While we agree that FERPA mandates nondisclosure of all of the application materials submitted by successful candidates for admission,
 and find that the privacy rationale underlying both FERPA and KRS 61.878(1)(a) supports nondisclosure of the application materials submitted by unsuccessful candidates, we reject the argument that the Admissions Committee is not a public agency for open meetings purposes, and therefore not required to comply with the requirements found at KRS 61.800 through KRS 61.848, including the requirement that it maintain minutes of its meetings.
Nonexistent records


We address first NKU’s response to Mr. Baker’s request for a statistical breakdown reflecting the GPA and LSAT score for those admitted to the 2006 entering class.
  The University properly notified Mr. Baker that a statistical breakdown does not currently exist, and therefore could not be provided, but that a breakdown would later be created and available for inspection by October 1, 2006.  In general, a public agency is not obligated to create a record, or otherwise accelerate the process of creation, in order to satisfy an open records request.  As this office noted in 99-ORD-155:
The right to inspect public records attaches only after those records have been prepared, owned, used, in the possession of or retained by [a public agency].  No such right attaches for records which have not yet come into existence.  Simply stated, the Open Records Act governs access to existing public records.

99-ORD-155, p. 3 (emphasis in original), citing KRS 61.872(2) and KRS 61.870(2).  Based on a line of precedents dating back to the earliest days of the Open Records Act, we affirm NKU’s disposition of this portion of Mr. Baker’s request.  Accord, 96-ORD-233 (school system is not obligated to specially create a record containing “raw data” to satisfy an open records request).
Application materials submitted by successful candidates

Further, we affirm NKU’s denial of Mr. Baker’s request for application materials submitted by successful candidates seeking admission to the 2006 entering class of the Chase College of Law on the basis of 20 U.S.C. § 1232g, incorporated into the Open Records Act by KRS 61.878(1)(k), as long as those candidates are considered “students in attendance” upon acceptance of their offers of admission.
  20 U.S.C. § 1232g, commonly referred to as FERPA regulates access to “education records,” meaning records, files, documents, and other materials which contain information that is directly related to a student and which are maintained by the educational agency or institution.  FERPA precludes the disclosure of personally identifiable student information to third parties in the absence of a parent or eligible student’s prior written consent.  It is also aimed at insuring parents of students, and students themselves, if they are over eighteen years of age, access to their education records.

20 U.S.C. § 1232g(a)(1)(A) provides:

No funds shall be made available under any applicable program to any educational agency or institution which has a policy of denying, or which effectively prevents, the parents of students
 who are or have been in attendance at a school or such agency or at such institution, as the case may be, the right to inspect and review the education records of their children.
The converse of this rule is found at 20 U.S.C. § 1232g(b)(1), which provides:

No funds shall be made available under any applicable program to any educational agency or institution which has a policy or practice of permitting the release of education records (or personally identifiable information contained therein other than directory information, as defined in paragraph (5) of subsection (a) of this section) of students without the written consent of their parents to any individual, agency, or organization, other than [to certain enumerated officials and organizations, or in connection with certain activities]. . . .
Contrary to Mr. Baker’s apparent belief, FERPA prohibits disclosure of the records of successful candidates that are implicated by his request unless he has obtained prior written consent from any and all of the candidates as eligible students affected by disclosure.  The term “student” is defined at 20 U.S.C. § 1232g(a)(6) as “any person with respect to whom an educational agency or institution maintains education records of personally identifiable information, but does not include a person who has not been in attendance at such agency or institution.”  (Emphasis added.)  Clearly, the broadly worded definition of “education records” found at 20 U.S.C. § 1232g(a)(4)(A) extends to application materials submitted by students in attendance.

NKU’s FERPA policy, referenced in note 7 above, states that “[t]he only information that may be given out about [a student without his or her prior written consent] is directory information, as defined in the Act unless [the student has] specifically waived [his or her] rights under this act.”  20 U.S.C. § 1232g(a)(5)(A) defines “directory information” as “the student’s name, address, telephone listing, date and place of birth, major field of study, participation in officially recognized activities and sports, weight and height of members of athletic teams, dates of attendance, degrees and awards received, and the most recent previous educational agency or institution attended by the student.”  34 C.F.R. § 99.37 firmly establishes that the release of directory information is permissive and not mandatory.  Accordingly, we find that the application materials submitted by successful candidates for admission to the Chase College of Law are shielded from disclosure by the Family Educational Rights and Privacy Act at the point at which NKU, in the exercise of its discretion, elects to treat the successful candidates as students in attendance.
Application materials submitted by unsuccessful candidates

We do not, however, find direct or indirect support for NKU’s position that application materials submitted by unsuccessful candidates seeking admission to the 2006 entering class of the Chase College of Law are protected from disclosure by operation of 20 U.S.C. § 1232g.  In 00-ORD-119, this office was first presented with the question whether persons who have applied for admission to a  school, but not yet attended the school, are “students” as defined by FERPA.  Our research led us to conclude that they are not.  At page 5 of that decision, this office remarked on a June 1, 2000, conversation with Ellen Campbell, program specialist in the Family Policy Compliance Office of the United States Department of Education, in which Ms. Campbell:
explained that the rights and protections associated with the Act do not attach until a child is considered a “student in attendance.”  Acknowledging that this was an issue of first impression for the Family Policy Compliance Office, and a “gray area,” she nevertheless analogized the situation before us with cases involving applicants for admission to colleges or universities who do not enjoy any rights or protections under FERPA until they are considered “students in attendance.”  Tarka v. Franklin, 891 F.2d 102 (5th Cir. 1989).  FERPA defines the term “student” as “any person with respect to whom an educational agency or institution maintains education records or personally identifiable information, but does not include a person who has not been in attendance at such agency or institution.”  20 USCA § 1232g(a)(6) (emphasis added).


In Tarka, above, the Fifth Circuit Court of Appeals rejected a request for records maintained in the admissions file of an unsuccessful applicant to a university’s graduate program.  Concluding that the unsuccessful applicant was not entitled, under FERPA, to access his admissions file because he was not a “student,” the court noted:
Pursuant to the authority granted under subsection (c) of FERPA, the Secretary of Education has adopted regulations for implementing the Act.  See [34] C.F.R. § 99.1, et seq.  These regulations further define the term “student” in the following provision:
‘Student’ 
(a) includes any individual with respect to whom an educational agency or institution maintains education records.

(b)  The term does not include an individual who has not been in attendance at an educational agency or institution.  A person who has applied for admission to, but has never been in attendance at a component unit of an institution of postsecondary education (such as the various colleges or schools which comprise a university), even if that individual is or has been in attendance at another component unit of that institution of postsecondary education, is not considered to be a student with respect to the component to which an application for admission has been made.  34 C.F.R. § 99.3.  “Attendance” at an agency or institution includes, but is not limited to:  (a) attendance in person and by correspondence, and (b) the period during which a person is working under a work-study program.  Id.

Tarka at 105.


Applying this holding to the facts before us in 00-ORD-119, this office determined that the Jefferson County Public Schools improperly relied on FERPA in partially denying a request for records relating to applicants for admission to a kindergarten class at a traditional elementary school.  There, we reasoned:
Although we can locate no legal authority expressly demarcating when a child entering kindergarten is deemed “in attendance,” we are informally advised by Jefferson County Public School’ officials that the child is entered on the attendance records on his or her first day of school, and is therefore considered a student in attendance on that date.  Accordingly, we find that FERPA’s rights and protections do not extend to the child until this time, and that the federal act . . . cannot be relied upon as a basis for denying access to the acceptance form and other written evidence documenting the date on which the acceptance form was returned.

00-ORD-119, p. 6.  This was confirmed by the Kentucky Department of Education’s Division of Finance, Attendance and Data Collection Branch, which had advised that “a school normally enrolls a child when they come to school at the beginning of the school year,” and that regulatory authority for this policy was found at 702 KAR 7:125.


Under this line of reasoning, records of applicants who were not selected for admission to the College of Law are not now, nor will they ever be, entitled to protection under FERPA.  Accordingly, we find that NKU’s reliance on FERPA was misplaced as to unsuccessful applicants to the law school.  Simply put, the federal act does not authorize nondisclosure in this instance.

This is not to say that the requested records maintained by the University enjoy no protection.  Such records clearly fall within the definition of a public record codified at KRS 61.870(2).
   With respect to public records governed by the Open Records Act, the Kentucky Supreme Court has observed:

Despite its manifest intention to enact a disclosure statute, the General Assembly determined that certain public records should be excluded from disclosure.  Among such records are documents “containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy.”  KRS 61.878(1). . . .  From th[is] exclusion[ ] we must conclude that with respect to certain records, the General Assembly has determined that the public’s right to know is subservient to statutory rights of personal privacy and the need for governmental confidentiality.  A cursory examination of KRS 61.878 reveals an extensive list of matters excluded from public access, and this also suggests an absence of legislative intent to create unrestricted access to records.
Beckham v. Board of Education of Jefferson County, Ky., 873 S.W.2d 575, 577-578 (1994).  Here we find that the public’s right to inspect
 application materials submitted by unsuccessful candidates seeking admission of the Chase College of Law’s fall 2006 entering class is subservient to the unsuccessful candidates’ statutory rights of personal privacy.

With specific reference to student and family privacy interests in records maintained by an educational institution, the Kentucky Court of Appeals has observed:
In no other circumstance is the need to balance [the competing interests of the public’s access to public records and the individuals right to privacy] greater than to protect a [student] from intrusions into educational records.
Foster v. Hardin County Schools, No. 97-CA-000960MR (3/19/99), affirmed on discretionary review, Hardin County Schools v. Foster, Ky., 40  S.W.3d 865 (2001).  Thus, in 00-ORD-119, this office:
“categorically reject[ed] the notion that the public is entitled to unfettered access to these [education] records.  Indeed, we can envision few records in the custody of the educational agency that relate to a current, former, or prospective student that would not qualify for exclusion under KRS 61.878(1)(a).
00-ORD-119, p. 7.  In affirming nondisclosure of records identifying the students not yet in attendance by name, parent name, address, and home phone number, inter alia, this office implemented the legislative mandate underlying FERPA which was not directly applicable due to the unique circumstances presented, by giving deference to the privacy interests of students.

Extending this reasoning to the instant appeal, we find that the applications of unsuccessful candidates for admission to the 2006 law school class enjoy absolute protection from disclosure pursuant to KRS 61.878(1)(a).  While there can be little doubt that there is a significant public interest supporting disclosure, to wit, monitoring  the admissions process through records inspection to insure that the public servants to whom the responsibility for making admissions decisions has been delegated are properly discharging their responsibility, it is our conclusion that the privacy interest of the unsuccessful candidates is avoiding possible embarrassment or reputational damage through disclosure of their admissions materials is superior.  Accord, 03-ORD-084 (recognizing the potential embarrassment or harm to unsuccessful applicants for employment when records are disclosed that reveal that “others were deemed better qualified for a competitive appointment“).  We find that the application materials of unsuccessful candidates may properly be withheld under authority of KRS 61.878(1)(a).

Assuming, arguendo, that successful candidates for admission to the College of Law are not considered “students in attendance” until the first day of class, and that FERPA does not presently apply to them, we find that the privacy interest recognized in KRS 61.878(1)(a) extends protection to their application materials.  This office has long recognized a significant privacy interest in transcripts, GPA, and tests scores that is superior to any public interest in disclosure previously articulated.  See, e.g., OAG 78-382; OAG 91-185; 92-ORD-1238; 96-ORD-45; 99-ORD-113.  While we acknowledge that disclosure of these items of information would advance Mr. Baker’s ability to ascertain how many successful candidates’ grades and tests scores were higher or lower than the individual’s in whose adverse admissions decision he is interested, we are not prepared to say that their disclosure would advance the public’s right to know how the Admissions Committee reached its final decision.  Grades and tests scores are only one of many factors considered in the admissions process, and, standing alone, are not determinative.  The de minimus public interest in disclosure must therefore yield to the successful candidates’ privacy interest in this information.  The remaining admissions materials are of a similar nature and may properly be withheld under authority of KRS 61.878(1)(a) if, as noted, those materials are not otherwise protected by FERPA because NKU does not consider the successful candidate “students in attendance” until the first day of school.  In either event, the requested records are not publicly accessible.
Admissions Committee minutes

We nevertheless find unpersuasive NKU’s argument that its Admissions Committee is not a public agency for open meetings purposes, and that it is therefore not required to comply with the requirements found at KRS 61.800 through KRS 61.848.  In support of its position that the committee is not subject to the Open Meetings Act, the University invokes KRS 61.805(2) and KRS 61.810(1)(f), (k), and (m),
 noting that “law school administration makes a determination as to which faculty it wishes to participate,” that “admissions committee service is voluntary,” that the committee meetings are “informal and private, and fall outside Kentucky’s Open Meetings Act,” and that “[t]o suggest otherwise defies logic.”  Respectfully, we disagree.

In 97-OMD-139 and 98-OMD-142, this office determined that the Housing Appeals Committee and Financial Aid Professional Judgment Committee of Eastern Kentucky University were public agencies for purposes of the Open Meetings Act, and that all of the requirements of the Act applied to them, including the requirements that the committees provide adequate notice of regular and special meetings (KRS 61.820 and KRS 61.823), record minutes of actions taken at their meetings (KRS 61.835) observe the formalities for going into closed session (KRS 61.815), and comply with the requirements relative to conditions for attendance at their meetings (KRS 61.840).  At page 2 of 97-OMD-139, we reasoned:

The Kentucky Supreme Court concluded in Lexington Herald-Leader Company v. University of Kentucky Presidential Search Committee, Ky., 732 S.W.2d 884 (1987), that any committee or subcommittee established by a public agency that is created by statute is itself a public agency.  However, the Open Meetings Act, particularly KRS 61.805(2), has been substantially amended since then and neither that case nor any subsequently reported court decision has dealt with the extent to which the Open Meetings Act “reaches down through layers of administrative organization to affect the day-to-day administrative work” of university personnel.  See OAG 94-25, copy enclosed, at page two.


In OAG 94-25, at page three, we said that the Open Meetings Act is intended to provide public access to meetings of decision-making bodies but it is not intended to provide access to the day-to-day administrative work of a public agency.  It was also noted that at some point the level of subdelegation is reached at which the work being done is too remote from the decision making process to invoke the public interest secured by the Open Meetings Act.


To determine whether the entity involved is a public agency we took the definition of “public agency” set forth in KRS 61.805(2)(g) and, in OAG 94-25, determined that the words used in the statute refer to an entity which possesses the following four characteristics:

· its members act as a unit;

· authority has been officially delegated to it;

· its responsibility is to consider, investigate, take action on, or report to a higher authority; and

· specific matters are entrusted to it.


In adopting that definition and applying those characteristics to the situation presented by this appeal, we . . . decide that the Housing Appeals Committee of Eastern Kentucky University is a public agency subject to the terms and provisions of the Open Meetings Act (KRS 61.805 to KRS 61.850), and that its meetings are open to the public unless it can invoke an exception to open and public meetings.


In 98-ORD-142, we extended this reasoning to the Financial Aid Professional Judgment Committee at EKU.  Both committees clearly fell within the definitional subsections found at KRS 61.805(2)(f) and (g), providing that the term “public agency” encompasses:
(f) Any entity when the majority of its governing body is appointed by a "public agency" as defined in paragraph (a), (b), (c), (d), (e), (g), or (h) of this subsection, a member or employee of a "public agency," a state or local officer, or any combination thereof;

(g) Any board, commission, committee, subcommittee, ad hoc committee, advisory committee, council, or agency, except for a committee of a hospital medical staff or a committee formed for the purpose of evaluating the qualifications of public agency employees, established, created, and controlled by a "public agency" as defined in paragraph (a), (b), (c), (d), (e), (f), or (h) of this subsection.
So, too, does the Admissions Committee of Northern Kentucky University’s Chase College of Law.  NKU and the College of Law are, like the University of Kentucky
 and EKU,
 public agencies.  Because a majority of Admissions Committee members are appointed by the College of Law, and it is a committee, established, created, and controlled by the College of Law, it is a public agency for purposes of the Open Meetings Act.

In each of the cited decisions, the Attorney General held that pursuant to KRS 61.810(1)(k) and 20 U.S.C. § 1232g, the subject committees could properly go into closed session to discuss the matters with which they were entrusted.  KRS 61.810(1)(k) permits public agencies to close “meetings which federal and state law specifically require to be conducted in privacy,” and incorporates FERPA by prohibiting open discussion of personally identifiable information relating to a student in attendance.
  Because the subject entrusted to the Admissions Committee, to wit, selection of the candidates best qualified for admission to the College of Law, does not qualify for FERPA protection, insofar as the candidates are not “students in attendance,” KRS 61.810(1)(k) is not available to the committee as a statutory basis for conducting closed sessions.

However, KRS 61.810(1)(f) authorizes closed session “[d]iscussions or hearings which might lead to the appointment, discipline, or dismissal of an individual employee, member, or student without restricting that employee’s, member’s, or student’s right to a public hearing if requested.”
  With reference to the underlying rationale supporting KRS 61.810(1)(f), this office has recognized that:
The legislature specifically intended to close discussions only of these three subjects due to the potential for reputational damage [and embarrassment].  Closed discussions of other matters . . . are expressly precluded by KRS 61.810[(1)(f)] which prohibits the “discussion of general personnel matters in secret.”
OAG 83-415, p. 2.  We believe that there is an identity of interest between students seeking selection, or “appointment,” to a College of Law, and individuals seeking selection or “appointment” to an office or position of employment, and that KRS 61.810(1)(f) can reasonably be interpreted to extend to discussions of the individual qualifications of the competing students.  Authority for closed session discussions of this topic by the Admissions Committee therefore derives from KRS 61.810(1)(f). 

From a practical standpoint, this means that the committee must adopt a schedule of regular meetings or treat all of its meetings as special meetings per KRS 61.820 and 61.823 as construed in 99-OMD-166; observe the formalities for conducting closed sessions discussion of “appointment” or selection of students to the College of Law per KRS 61.815 as construed in 00-OMD-86; take final action on these matters in open session per KRS 61.815(1)(c);
 and record minutes of its meetings per KRS 61.835 as construed in 00-OMD-96.  The committee is not required to record minutes of its closed sessions or make such minutes available to the public if it elects to do so.  OAG 87-16.  Finally, the committee must observe the requirements set forth at KRS 61.840 relative to “Conditions for Attendance” by permitting members of the public to attend the open portion of its public meeting.  While we are fully aware that this decision may have an adverse impact on the committee’s efficiency, we remind NKU that the Kentucky Supreme Court has declared that “the right of the public to be informed transcends any loss of efficiency,” University of Kentucky Presidential Search Committee at 886, and that the Attorney General has construed this holding “to mean that expense or inconvenience is not a relevant consideration in determining whether an entity is a public agency.”  OAG 94-25, p. 1.  For these reasons, we find that the University’s failure to produce minutes of Admissions Committee meetings in response to Mr. Baker’s request constituted a violation of KRS 61.835 as well as the Open Records Act.

A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� Fundamental to this conclusion is the presumption that a candidate who has been selected for admission to the College of Law is considered a “student in attendance” upon acceptance of the College’s offer of admission.  We are advised by the Family Policy Compliance Office of the U.S. Department of Education, the agency charged with interpretation and enforcement of FERPA, that discretion is reposed in the educational institutions to make this determination, as a matter of policy, in their implementation of FERPA.  If, of course, NKU does not consider a candidate who has been selected for admission but not attended classes, a “student in attendance,” FERPA cannot be said to apply to the candidate until the first day of class.  In this case, our analysis under KRS 61.878(1)(a) must be said to apply to their application materials as addressed below.


� NKU offers no explanation for the month long delay in responding to Mr. Baker’s request.  The University’s May 4, 2006, written assurance that he would receive a response “as soon as possible” did not satisfy the requirements of KRS 61.872(5).


� NKU did not include “a statement of the specific exception authorizing the withholding of the record[s],” in this case, KRS 61.878(1)(k), authorizing the denial of a request for “[p]ublic records or information the disclosure of which is prohibited by federal law or regulation.”  To this extent, its response did not conform to KRS 61.880(1).


� Because our resolution of the issues in this appeal turn on the application of 20 U.S.C. § 1232g and KRS 61.878(1)(a) to the disputed records, we do not address NKU’s alternative argument under KRS 61.872(6).


� As we observed in footnote 1, above, this assumes that NKU treats those candidates who have accepted the College’s offer of admission as “students in attendance” to whom FERPA’s protection extends.  Again, if this is not the case, then, in our view, KRS 61.878(1)(a) extends protection to all of the candidate’s application materials.


�We address below the propriety of NKU’s response to Mr. Baker’s request for “other records” containing GPA’s and LSAT scores, to wit, student applications.


� We have examined NKU’s written policy on FERPA, located in its undergraduate catalog, and can find no reference to  this particular point.  The record on appeal is therefore unclear on this issue.  A copy of the pertinent portion of the catalog is attached hereto.


� With reference to “eligible students,” 20 U.S.C. § 1232g(d) provides:


[W]henever a student has attained eighteen years of age, or is attending an institution of postsecondary education, the permission or consent required of and the rights accorded to the parents of a student shall thereafter only be required of and accorded to the student.


� Additional support for this position is found in an August 28, 1989, opinion letter issued by the Family Policy Compliance Office, a copy of which was furnished to us by that office and is attached hereto.  In that letter, the federal office advised that under FERPA, “a University is not required to make application materials available for inspection by applicants who are denied admission to a degree program.”  The converse of this proposition, is, of course, that applications materials submitted by applicants who are denied admission do not enjoy FERPA protection from third party disclosure.


� In 00-ORD-119, the evidence before us was clear that the applicants were not considered “students in attendance” until they were enrolled on the first day of school.  There is no comparable evidence in the appeal before us that successful candidates at the Chase Law School are not considered “students in attendance” until the first day of class.


� KRS 61.870(2) defines the term “public record” as “all books, papers, maps, photographs, cards, tapes, discs, diskettes, recordings, software, or other documentation regardless of physical form or characteristics, which are prepared, owned, used, in the possession of or retained by a public agency.”


� Mr. Baker enjoys no greater right of access to the disputed records than any other member of the public, notwithstanding the fact that NKU’s adverse admissions decision had an indirect impact on him.  As the court noted in Zink v. Commonwealth, Ky. App., 902 S.W.2d 825, 828 (1994), ”our analysis does not turn on the purposes for which the request for information is made or the identity of the person making the request.  We think the Legislature clearly intended to grant any member of the public as much right to access to information as the next.”


� KRS 61.805(2) defines the term “public agency” in the open meetings context.  It establishes what bodies constitute public agencies, but does not establish what bodies do not constitute public agencies and is there inapposite.  KRS 61.810(1)(f), (k), and (m) are three of thirteen exceptions to the Act which may be invoked by public agencies, where applicable, to authorize a closed session in the course of an otherwise open meeting.  To cite these exceptions is to acknowledge the application of the Open Meetings Act.


� See KRS 164.100.


� See KRS 164.290.


� Again in 97-ORD-139, we confirmed our position with the Family Policy Compliance Office, which advised that FERPA restricts discussion of education records, and personally identifiable information in those records, in a public meeting.  In support, that office noted that under 34 C.F.R. Part 99.3 disclosure means “to permit access to or the release, transfer, or other communication of personally identifiable information contained in education records to any party, by any means, including oral, written, or electronic means.”


� Since the right to a public hearing only attaches in instances of “discipline” or “dismissal,” we can envision no scenario in which a student would be entitled to a public hearing on his or her own admission, selection, or “appointment” to the College of Law.


� The committee may protect the identities of the students by assigning them numerical designations for purposes of taking final action in open session.





