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In re:
Sandra Lee Clevenger/Spencer County Board of Education

Summary:
Spencer County Board of Education admittedly violated KRS 61.846(1) in failing to issue a written response within three business days of receiving the complaint; likewise, the Board violated the Open Meetings Act in failing to strictly comply with mandatory notice requirements codified at KRS 61.815(1)(a) prior to conducting the closed session which prompted this appeal.  Merely citing and reciting the language of the purportedly applicable exception does not satisfy the standard of “specific and complete notification” set forth in Floyd County Board of Education v. Ratliff, 955 S.W.2d 921 (1997).  Given the mandate of strict construction found at KRS 61.800, and the unambiguous language of KRS 61.810(1)(f), this office finds that in admittedly discussing the Superintendent’s performance evaluation, the Board “expanded the scope of the [personnel] exception and improperly concealed matters otherwise appropriate to the view of the public.”  Id. at 924.      
Open Meetings Decision


At issue in this appeal is whether the Spencer County Board of Education violated the Open Meetings Act in failing to observe the requisite formalities before conducting a closed session during the special meeting held on June 17, 2008, and in discussing matters beyond the narrow scope of KRS 61.810(1)(f) during the closed session.  In accordance with Floyd County Board of Education v. Ratliff, 955 S.W.2d 921 (1997) and a line of prior decisions, the Attorney General concludes that mere citation of the specific provision(s) relied upon by the Board and recitation of the language contained therein did not constitute adequate notice of the “general nature” of the business to be discussed nor the reason(s) for the closed session as expressly required by KRS 61.815(1)(a).  Given the mandate of strict construction found at KRS 61.800, and the unambiguous language of KRS 61.810(1)(f), this office finds that in admittedly discussing the Superintendent’s performance evaluation, the Board “expanded the scope of the [personnel] exception and improperly concealed matters otherwise appropriate to the view of the public.”  Id. at 924.  To hold otherwise would contravene the mandatory language of the Open Meetings Act as well as governing precedents. 

  By letter directed to Chairperson and presiding officer Woodie Cheek on July 15, 2008, Vice-chairperson Sandra Lee Clevenger submitted a formal written complaint regarding the closed session conducted on June 17, 2008, during the special meeting of the Board.  More specifically, Ms. Clevenger alleged that the Board failed to “give adequate notice as to the nature of the business to be discussed in the closed session which was the [S]uperintendent’s evaluation.”  According to Ms. Clevenger, the Board Chairperson referenced KRS 61.810(1)(f), quoted the language of that exception, and then read an excerpt from KRS 61.815(1)(a); however, “[n]o other description was given as to the general nature of the closed session nor was it specified” whether appointment, discipline or dismissal was to be addressed.  In her view, “[t]his simple recitation of the law did not give ample information to the public as to the actual nature of the discussion to take place in closed session and thus restricted their ability to determine the legality of the closed session.”  Further, Ms. Clevenger does not believe that the Superintendent’s evaluation falls within the parameters of KRS 61.810(1)(f) because it “is by statute a regularly scheduled event.  It does not automatically evoke a discussion of discipline or dismissal.”  Three other topics discussed in the closed session, as Ms. Clevenger notes, were the “Superintendent’s salary, the Superintendent’s travel allotment and the actions of one particular Board member,” none of which fall within KRS 61.810(1)(f).
  

Citing 92-ORD-1145, in which the Attorney General held that because a Superintendent “’is responsible for the management of the school system, his performance is of far greater interest to the public, and his expectation of privacy in the evaluation of that performance is correspondingly reduced,’” Ms. Clevenger argues that even though 92-ORD-1145 refers to open records, “it clearly indicates that the Superintendent’s right[ ] to privacy [is] not equal to the rank and file employees of the District.”
  As a means of remedying the alleged violations,
 Ms. Clevenger proposed that the Board agree to follow the Open Meetings Act “by announcing the reason for going into executive session along with citing the laws and specific exception, by holding future superintendent evaluations in open session unless there is clearly the possibility of discipline or dismissal, . . . and by discussing only the topic clearly specified for the executive session.”  In addition, she “would like these errors acknowledged at the next regular [B]oard meeting and entered into the minutes.”  By letter dated July 23, 2008, Ms. Clevenger appealed from the apparent denial of her complaint “due to non-response by the Chairman of the [Board].”  On July 25, 2008, Ms. Clevenger supplemented her appeal by forwarding a copy of a letter directed to Superintendent Chuck Adams from V. Wayne Young, Executive Director and General Counsel of the Kentucky Association of School Administrators on July 21, 2008,
 as well as a CD recording of the open portion of the special meeting, which in short, validates her assertions.

Upon receiving notification of Mrs. Clevenger’s appeal from this office, Board attorney Robert L. Chenoweth responded on behalf of his client, initially advising that “the strict requirements of KRS 61.846(1) were not met.”
  In addressing Ms. Clevenger’s allegation regarding compliance with KRS 61.815(1)(a), Mr. Chenoweth essentially confirms Ms. Clevenger’s factual summary, but disagrees with her perspective on the legal implications.  In his view, “[n]o more specific information could be given, as it could not yet be known whether a particular member of the Board might bring up information which might lead to discipline or dismissal.”  Citing the particular subsection of KRS 61.810(1) being relied upon to authorize the session “was as specific as the Board could be without merely speculating as to the contents of a yet-to-occur discussion.”  Because the agenda for the special meeting specified that discussion of the “Superintendent Evaluation Instrument” would occur following the closed session, the Board asserts that “adequate notice was given to the public” that the purpose of the closed session “was to conduct the performance evaluation of the [S]uperintendent.”

Next, Mr. Chenoweth disputes Ms. Clevenger’s interpretation of KRS 61.810(1)(f), arguing that a performance evaluation of a public employee, “in general, may lead to the appointment, discipline, or dismissal of that employee.”  In the absence of a statutory requirement that each Board member “convey their specific thoughts and knowledge concerning the Superintendent prior to the closed session,” Mr. Chenoweth believes “the standard encouraged by Ms. Clevenger would be unworkable, and would require the Chairperson to predict what other members of the Board are likely to say at the closed session.”  Following this logic, Mr. Chenoweth argues that anticipation of a positive evaluation “should not remove the evaluation from the referenced section of” KRS 61.810(1).  Relying on the fact that any final action taken “against the Superintendent would necessarily have been taken in open session” after the evaluation was completed and the Board members had fully discussed any concerns, the Superintendent’s evaluation has been made available to the public, and “no action was taken against Superintendent Adams at the special meeting[,]” the Board submits that it “acted appropriately in discussing its evaluation of the Superintendent in closed session.”
  Because the Board’s position relative to KRS 61.815(1)(a) is contrary to governing precedents, and the Board’s expansive interpretation of KRS 61.810(1)(f) is not supported by either the unambiguous language of the statute or existing legal authority, but is based on the flawed premise that performance evaluations are included among the list of permissible subjects for discussion, this office must respectfully disagree on both counts.

Our analysis necessarily begins with a review of the fundamental proposition codified at KRS 61.800:  

The General Assembly finds and declares that the basic policy of KRS 61.805 to KRS 61.850 is that the formation of public policy is public business and shall not be conducted in secret and the exceptions provided for by KRS 61.810 or otherwise provided by law shall be strictly construed.

Recognizing that extraordinary circumstances occur which might justify a public agency in conducting public business during a closed session, the General Assembly created a number of exceptions to this general rule, which are codified at KRS 61.810(1)(a)-(l).  To promote the goal of maximizing notice to the public, the General Assembly enacted KRS 61.815(1)(a)-(d), pursuant to which:

[T]he following requirements shall be met as a condition for conducting closed sessions authorized by KRS 61.810:

(a)
Notice shall be given in regular open meeting of the general nature of the business to be discussed in closed session, the reason for the closed session, and the specific provision of KRS 61.810 authorizing the closed session;

(b)
Closed sessions may be held only after a motion is made and carried by a majority vote in open, public session;

(c)
No final action may be taken at a closed session; and

(d) No matters may be discussed at a closed session other than those publicly announced prior to convening the closed session.


In construing KRS 61.815, Kentucky’s highest courts have recognized that “the failure to comply with the strict letter of the law in conducting meetings of a public agency violates the public good.”  Floyd County Board of Education v. Ratliff, Ky., 955 S.W.2d 921, 923 (1997), citing E.W. Scripps Co. v. City of Maysville, Ky. App., 790 S.W.2d 450 (1990).  Consequently, “the courts of the Commonwealth must narrowly construe and apply the exceptions so as to avoid improper or unauthorized closed, executive or secret meetings.”  Id.  Adopting language from the Court of Appeals, the Supreme Court concluded that “’the exceptions to the open meetings laws are not to be used to shield the agency from unwanted or unpleasant public input, interference or scrutiny.’”  Id. at 924.  Both the General Assembly and the judiciary have thus demonstrated their commitment to “open government openly arrived at.”  00-OMD-113, p. 2 (citation omitted).

In Ratliff, the Kentucky Supreme Court rejected the Board’s argument that it had substantially complied with requirements for conducting a closed session, reasoning that “specific and complete notification” must be provided in the open meeting of “any and all topics which are to be discussed during the closed meeting.”  Id. at 924.  Guided by Ratliff, the Attorney General has consistently recognized over the years that KRS 61.815(1)(a) “contemplates more than agency recitation of language of the exception authorizing the closed session, but less than a detailed description of the matter to be discussed.”  00-OMD-64, p. 6.  Although “there can be no bright line test for determining if specific and complete notification has been given,” this office believes that Ratliff demands “both a statement of the exception authorizing the closed session and a description of the business to be discussed couched in sufficiently specific terms to enable the public to assess the propriety of the agency’s actions.”  Id.  
Because the CD recording of the special meeting at which the closed session was held, as well as the copy of the minutes from that meeting provided by the Board on appeal, establish that the Board did nothing more than cite KRS 61.810(1)(f) and recite the language of that exception, and the Board concedes as much,
 this office cannot agree that proper notice was provided within the meaning of KRS 61.815(1)(a).  Merely parroting the language of the provision, as the Board did here, does not satisfy the standard of “specific and complete notification” nor does it constitute a “sufficiently specific” description of the business at hand.  In our view, the analysis contained in 07-OMD-029 is controlling on the facts presented; a copy of that decision is attached hereto and incorporated by reference.  As consistently recognized by this office, “a notification which does not include a statement of the specific exception relied upon to conduct a closed session, a description of the general nature of the business to be discussed [appointment, discipline, or dismissal of an individual employee] in, and the reason(s) for, the closed session [which of these particular actions is contemplated] is inadequate. “ 03-OMD-221, p. 4; 02-OMD-200; 01-OMD-181; 00-OMD-64.   To the extent the Board failed to strictly comply with the requirements of KRS 61.815(1) prior to conducting the closed session held on June 17, 2008, those omissions were contrary to Ratliff, the fundamental policy of the Open Meetings Act codified at KRS 61.800, and prior decisions of this office.
In light of this determination, the remaining question is whether the Board was authorized to discuss the Superintendent’s performance evaluation during the closed session at issue.  Resolution of this question turns on the mandatory language of KRS 61.810(1)(f), which authorizes public agencies to hold a closed session only for the following reasons:

 Discussions or hearings which might lead to the appointment, discipline, or dismissal of an individual employee, member, or student without restricting that employee’s, member’s, or student’s right to a public hearing if requested.  This exception shall not be interpreted to permit discussion of general personnel matters in secret[.]

When called upon to render a decision involving statutory interpretation, the Attorney General is required “to ascertain and give effect to the intent of the General Assembly.”  Beckham v. Board of Education of Jefferson County, Ky., 873 S.W.2d 575, 577 (1994), citing Gateway Construction Co. v. Wallbaum, Ky., 356 S.W.2d 247 (1962).  In so doing, this office must refer to the literal language of the statute as enacted rather than surmising what may have been intended but was not articulated.  Stogner v. Commonwealth, Ky. App., 35 S.W.3d 831, 835 (2000).  To summarize, “it is neither the duty nor the prerogative of the judiciary [or this office] to breathe into the statute that which the Legislature has not put there.”  Commonwealth of Kentucky v. Gaitherwright, Ky., 70 S.W.3d 411, 413 (2002), citing Gateway Construction Co., supra.  When viewed in light of these fundamental principles, the mandate of strict construction found at KRS 61.800, and existing authority, the Board’s expansive interpretation of KRS 61.810(1)(f) cannot be affirmed.  

With regard to application of KRS 61.810(1)(f) generally, the analysis contained in 06-OMD-211, a copy of which is attached hereto and incorporated by reference, is controlling here.  In applying this provision, commonly referred to as the “personnel exception” of the Open Meetings Act, this office has often recognized:

A public agency’s authority to go into a closed session relative to personnel matters is severely restricted.  General personnel matters cannot be discussed in a closed session.  The only personnel matters which can be discussed in a closed session by a public agency are those which might lead to the appointment, discipline, or dismissal of personnel of that particular agency.  See 93-OMD-49[, p. 3; OAG 90-125, p. 2].
 Noticeably absent from KRS 61.810(1)(f) is any mention of performance evaluations of public employees, let alone of superintendents; additional subjects of discussion cannot be read into the statute “even by implication.”  See Burgin v. Forbes, 293 Ky., 169 S.W.2d 321, 325 (1943).  Rather, construction of KRS 61.810(1)(f), as with any statute, is governed by the legal maxim “inclusio unius est exclusion alterius, meaning the inclusion of one thing is the exclusion of another (31 C.J. 396); or, the maxim expressio unius est exclusion alterius, meaning the expression of one thing is the exclusion of another (25 C.J. 220).”  Id.   See OAG 83-415 (holding that public agency erred in relying upon KRS 61.810(1)(f) to conduct a closed session for the purpose of discussing an employee’s resignation).  

In arguing that “the absence of any hint that discipline was likely” is not sufficient to “remove the evaluation from the exception,” the Board misconstrues the legislative intent as expressed in the literal statutory language.  Said another way, the Board’s line of reasoning is based on the flawed premise that a performance evaluation is a proper subject of discussion under KRS 61.810(1)(f) to begin with.  Although this office has not previously had occasion to address the exact issue presented in the context of an Open Meetings appeal, the Attorney General informally addressed the issue of whether a school board properly relied upon KRS 61810(1)(f) (then codified as KRS 61.810(6)) in conducting a closed session for the purpose of discussing “the annual performance review of the superintendent of the school system” in  1990 (informal opinion dated March 5, 1990, copy enclosed).  Noting that “[t]he implication is that something more than remote possibility is involved before the exception can be utilized[,]” the Attorney General observed:

Thus while the annual performance review of the superintendent of the school system by the school board could uncover something specific enough in nature to justify invoking the exception to an open meeting set forth in KRS 61.810[(1)(f)], the school board, at the outset of its review proceedings, cannot in our opinion invoke the provisions of KRS 61.810 [(1)(f)] to remove from the public domain its entire review of the school superintendent’s performance relative to the school system generally. 
 (Emphasis added.)  
In our view, subsequent decisions holding that “matters only tangentially related to the appointment, or the discipline, or the dismissal of an individual employee cannot be discussed in closed session [under authority of KRS 61.810(1)(f)],” in various contexts are but a logical extension of this reasoning.  00-OMD-86, p. 3; 99-OMD-221; 99-OMD-133; 99-OMD-94; 97-OMD-110; 94-OMD-103; OAG 90-125.  “Obviously, interest in the job performance of the public officials entrusted with the management of the schools is of legitimate concern to the citizens of the Commonwealth.  The welfare and future of all members of the community is directly linked to the capability and effectiveness of superintendents[.]”
  Accordingly, there is “no reasonable expectation on the part of the elected board members who evaluated the job performance of Superintendent [Adams] or on the part of the superintendent himself that such information would be protected from disclosure to the public.”  Id.  It is the public “to whom superintendents and board members are ultimately accountable.”  Id.  Because the Board’s approach removed the review process from the public domain entirely, leaving only the end result open for scrutiny, which is contrary to the letter and spirit of KRS 61.810(1)(f), this office must conclude that the Board “expanded the scope of the [personnel] exception and improperly concealed matters otherwise appropriate to the view of the public.”  Ratliff at 924.

A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a).  The Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceedings.
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Robert L. Chenoweth 
� Because neither salary nor travel expenses are listed among the subjects a public agency is authorized to discuss under KRS 61.810(1)(f), our holding as to a performance evaluation is equally applicable; however, the remaining claim as to “one particular Board member” is too vague for this office to address.  To the extent any such discussion was not of a character that might lead to the appointment, discipline, or dismissal of the member, it was improper.  


� Although Ms. Clevenger also challenges “the legality of having the Superintendent present during the discussion of his evaluation” under KRS 160.370, such an issue is beyond our scope of review under KRS 61.846(2); accordingly, this office respectfully declines to interpret KRS 160.370 or comment on procedure “02.14 AP.2,” the propriety of which Ms. Clevenger also questions, other than to reiterate that any procedure or policy must be consistent with the Open Meetings Act.


� To clarify, the Attorney General is not empowered to compel the Board to implement the proposed remedial measures; rather, the role of this office is narrowly defined at KRS 61.846(2). 


� In Mr. Young’s opinion, “declaring subsection (1)(f) as the basis for the closed session is adequate” to comply with KRS 61.815(1)(a).  “Routinely providing further details when announcing a closed session relating to an individual employee would have the potential to violate that employee’s privacy.”  In relevant part, Mr. Young further advised that discussion of the Superintendent’s evaluation is “clearly” a proper topic of discussion pursuant to KRS 61.810(1)(f).  


� Because the agency concedes that a timely written response was not provided, which constitutes a violation of KRS 61.846(1), this office will not belabor the issue.  As the Attorney General has consistently recognized with regard to procedural requirements of the Act, such requirements “are not mere formalities, but are an essential part of the prompt and orderly processing of an open [meetings complaint].”  93-ORD-125, p. 5; 03-ORD-190.  As in past decisions, the Attorney General declines to view a procedural violation of the Act as “technical.”  Notwithstanding the Board’s assertion, “[t]he Act itself does not recognize a class of violations of lesser gravity than the remaining violations, and therefore capable of being dismissed as merely ‘technical.’”  00-OMD-114, p. 3; 03-OMD-221.  


� In addition, Mr. Chenoweth acknowledges “that adjustments to the Superintendent’s salary which do not accompany an initial appointment, or a dismissal or other disciplinary measure, are not the proper subject of a closed session discussion.”  Likewise, “the issue of the Superintendent’s travel allotment, as a part of his salary and benefits package, is subject to the same analysis.”  Contrary to his assertion that no remedial action is necessary because no action was taken, lack of action does not render any such discussion permissible or mitigate the violation.  To reiterate, the Act prohibits “both discussions, except for those which might lead to appointment, discipline, or dismissal, of an individual employee, and final action.”  00-OMD-113, p. 4.  


� To the extent the Board relies on implications of the sequence of the items on the posted agenda for the special meeting, its argument is unpersuasive.


� Courier-Journal and Louisville Times Company v. Board of Education of Bullitt County, 1994 WL 106492 (Ky. App. April 1, 1994) (No. 93-CA-0896-MR), discretionary review denied (June 15, 1994).  Although this opinion is an unpublished opinion which, in accordance with CR 76.28(4)(c), cannot be cited or used as authority in any other case in any court of this state, it presumably indicates the view of the Court on this related open records issue absent a contrary published opinion. 





