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17-ORD-001
January 5, 2017
In re:
Gerald Kemper/City of Owenton
Summary:  Pursuant to KRS 61.872(3), the City of Owenton may require a requester from the same county to inspect public records at City Hall. 

Open Records Decision


The questions presented in this appeal are whether the City of Owenton (the City) failed to respond to repeated open records requests and whether the City can require a requester with a place of business in the same county to inspect public records at the City Hall.  While we cannot definitively resolve the issue of whether the requester received the City’s responses to each of his open records requests, the letters provided by the City tend to make it more likely than not that the City timely mailed appropriate responses to the requester.  The other issue presented by this appeal is whether the City can require the requester to inspect the public records at the City Hall.  As the requester uses an address in Owen County we find that the requester may be required to inspect the records at the Owenton City Hall before requesting copies of the records.

Gerald T. Kemper, attorney at law, filed an appeal with this office by letter dated November 29, 2016.  In his appeal, Mr. Kemper provided a letter, dated November 9, 2016, wherein he requested certain records of the City of Owenton and asked to be advised of the costs to provide for delivery of the documents.  By a second letter dated November 17, 2016, Mr. Kemper made a request for other records from the City and again requested to be advised of the costs for delivery of the records.  In his letter of appeal, November 29, 2016, Mr. Kemper stated that: “This office has received no response either written or oral from the City.”  Mr. Kemper supplemented his appeal with a letter dated December 12, 2016, where he states that “As of the mailing date of this letter the required response from the agency has not been received.”  The City of Owenton faxed a response to the Office of Attorney General on December 9, 2016, and attached two letters to the fax.  Both letters were addressed to Mr. Kemper at the Owenton address on his letterhead and envelope. The first letter, dated November 15, 2016, stated:
In response to your open records request dated 11/09/2016, and per KRS 61.872(3) the requested records are available for your inspection Monday thru Friday between the hours of 9:00 a.m. – 12:00 and 1:00 p.m. – 3 p.m. at City Hall, 220 South Main Street, Owenton, KY 40359.

The second letter attached to the fax was dated November 18, 2016, and stated:

In response to your open records request dated 11/17/2016, and per KRS 61.872(3) the requested records are available for your inspection Monday thru Friday between the hours of 9:00 a.m. – 12:00 and 1:00 p.m. – 3 p.m. at City Hall, 220 South Main Street, Owenton, KY 40359.

The City’s response to the appeal stated that “These letters were mailed on the dates written by first class mail.  The City has not denied Mr. Kemper’s request for open records.”  

Mr. Kemper filed another letter, dated December 19, 2016, with this office, stating:
Enclosed Correspondence from the agency. Them [sic] information requested was for copies of archived information with agreement to pay for costs of copies and mailing.
This agency and its personnel is [sic] hostile to the request and personal inspection is not advisable. The statute authorizes requests for copies of documents and payment for appropriate charges.
The agency is in violation of the subject statute and attempting to stall for time in avoidance of providing information sensitive to agency employees.

The question of whether a requester can be required to inspect public records at an agency’s location, rather than having the records first mailed to him, is determined by KRS 61.872(3):

(3) A person may inspect the public records:

(a) During the regular office hours of the public agency; or

(b) By receiving copies of the public records from the public agency through the mail. The public agency shall mail copies of the public records to a person whose residence or principal place of business is outside the county in which the public records are located after he precisely describes the public records which are readily available within the public agency. If the person requesting the public records requests that copies of the records be mailed, the official custodian shall mail the copies upon receipt of all fees and the cost of mailing.


In 15-ORD-195, this office interpreted KRS 61.872(3) in regards to whether an agency could require a requester to inspect the records at the agency’s location when the requester either lived or worked in the county where the agency is located:

Substantively speaking, if the city afforded [the requester] an opportunity to inspect the requested records, it complied with the Open Records Act.  The Act does not create a universal right to obtain copies of public records by mail.  Rather, the basic right is described in KRS 61.872(2) as “the right to inspect public records.”  (Emphasis added.)  KRS 61.872(3)(b) gives some applicants the option of obtaining copies by mail instead of inspecting the records, but it is only those applicants whose “residence or principal place of business is outside the county in which the public records are located.”  From all indications, [the requester] does not fall within this category.  Assuming that to be true, the agency could lawfully require him to inspect the records in person and make any copies himself.  Cf. 09-ORD-173.

15-ORD-195, p. 5-6.

Mr. Kemper’s address on his letterhead and envelope is in Owenton, which is in Owen County and so is not outside the county in which the public records are located.  The address on the letterhead and envelope includes the term “Attorney at Law,” and so is presumptively the address for Mr. Kemper’s law office.  The City of Owenton has afforded Mr. Kemper the opportunity to inspect the records.  As he has his office in the same county in which the records are located, the City has complied with the Open Records Act and may require him to inspect the records before requesting copies of the records.  

Although Mr. Kemper claims that the agency and its personnel are hostile to his request for records, the nature of the hostility is not further described and we are unable to discern from the record that the City has taken any action that would prevent Mr. Kemper from inspecting the records at City Hall.  


As to Mr. Kemper’s claim that the City did not respond to his Open Records requests, we are unable to definitively state that Mr. Kemper did not receive the City’s responsive letters, but we must presume, from the existence of the responsive letters, that the City responded to his requests in accordance with the Open Records Act. 

Either party may appeal this decision by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General must be notified of any action in circuit court, but must not be named as a party in that action or in any subsequent proceeding.
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