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17-ORD-011

November 20, 2018

In re:
Kentucky Kernel/Kentucky State University

Summary:
Open Records Decision replacing 17-ORD-011. The Kentucky Kernel, a university newspaper requested records regarding employee sexual misconduct from Kentucky State University.  University refused the request and, on appeal to the Attorney General, refused to provide the records requested by Attorney General for its in camera review pursuant to KRS 61.880(2)(c). Open Records decision determined that University, by refusing to provide the requested records for in camera review, failed to meet its burden of proof under Open Records Act.  University appealed decision to Franklin Circuit Court.  Court held that Family Educational Rights and Privacy Act (“FERPA”) does not bar disclosure of substantiating records to Attorney General for his in camera review and ordered University to provide the records to Attorney General; court determined that investigative records created by University in response to claim of teacher’s sexual harassment are not “educational records.”  On remand, this office finds that the investigative records must be disclosed subject to exceptions for personally identifiable information of sexual harassment complainant that can be redacted and two pages of handwritten notes that are preliminary records.  

Open Records Decision


Matthew Smith, on behalf of the Kentucky Kernel (“The Kernel”), by letter dated October 18, 2016, submitted an open records request to Kentucky State University (“KSU” or “University”) “to obtain all investigative records for all Title IX investigations into sexual misconduct allegations levied against university employees in the past five years.”  Gordon Rowe, General Counsel, KSU, denied Mr. Smith’s request explaining:

Your Open Records request is denied on the grounds that it necessarily requires Kentucky State University (“KSU”) to disclose private information regarding victims of sexual assault, which would violate the CLERY Act, the Violence Against Women Act, potentially FERPA, and victim’s fundamental rights to privacy.”

In denying the request, the University did not cite any of the statutory exceptions provided under the Kentucky Open Records Act.   The Kernel filed an appeal of the University’s denial with the Attorney General, and the University answered on November 15, 2016.  The University’s response again referred to the Family Educational Rights and Privacy Act (“FERPA”) (20 U.S.C. § 1232g; 34 CFR Part 99), the Clery Act (20 U.S.C. § 1092(f); 34 C.F.R. 668.46), the Violence Against Women Act (VAWA)
 and KRS 61.878(1)(a).
  


Unable to resolve the issues on appeal based on the University’s original denial and response to the appeal, by letter dated November 29, 2016, this office requested additional documentation from the University pursuant to the authority granted the Attorney General by KRS 61.880(2)(c).  This office specifically requested a copy of the records involved in The Kernel’s request for our in camera review.  The University provided “records relating to a final agency action against a former University employee who was accused of sexual misconduct” but declined to provide the investigative records that led to the final agency action.   


When an agency’s denial of an open records request is appealed to the Attorney General, this office is statutorily tasked by KRS 61.880(2)(a) to “issue . . . a written decision stating whether the agency violated provisions of KRS 61.870 to 61.884.”  KRS 61.880(2)(c) provides:

On the day that the Attorney General renders his decision, he shall mail a copy to the agency and a copy to the person who requested the record in question.  The burden of proof in sustaining the action shall rest with the agency, and the Attorney General may request additional documentation from the agency for substantiation. The Attorney General may also request a copy of the records involved but they shall not be disclosed.  (Emphasis added.)  

KRS 61.880(2)(c) assigns the burden of proof to the agency resisting disclosure of records, and vests the Attorney General with the authority to request additional documentation and a copy of the records involved.  The records provided to the Attorney General under KRS 61.880(2)(c) shall not be disclosed.
  As we observed at page 2 of 12-ORD-220, “when denied the opportunity to review the [disputed] records [or documentation necessary ‘for substantiation’] ‘the Attorney General’s ability to render a reasoned open records decision [is] severely impaired.’” (Citing 96-ORD-106, p. 5, and 10-ORD-079, p. 5).  Such was the case in this appeal where the University refused to provide the records for our in camera review.  It is the Attorney General’s duty to conduct a meaningful review and issue an informed and reasoned decision, guided by the statutorily assigned agency burden of proof.  Accordingly, on January 24, 2017, this office issued an Open Records Decision finding that that the University failed to meet its burden of proof in denying The Kernel’s request, and was to make immediate provision for inspection and copying of the disputed records with the exception of the names and personal identifiers of the complainant per KRS 61.878(1)(a) as construed in 99-ORD-39 and 02-ORD-231.


On February 23, 2017, the University filed suit in Franklin Circuit Court against The Kernel, appealing the open records decision pursuant to KRS 61.880(5).  The University’s appeal claimed that the Open Records Decision violated federal constitutional privacy rights of the student whose complaint led to the University’s investigation; that FERPA prevented disclosure of the investigative records to the Attorney General; and that the investigative records were protected from disclosure under the personal privacy exemption to the Open Records Act at KRS 61.878(1)(a).  The Attorney General requested to intervene in the suit to contest the University’s claim that it was prohibited by FERPA from providing the investigative records to the Attorney General for its in camera review despite the authority granted to him pursuant to KRS 61.880(2)(c).  The court granted the motion to intervene.  The University and the Office of the Attorney General each filed motions for summary judgment and, after oral argument, the court granted the Attorney General’s motion for summary judgment.  Order, Franklin Circuit Court, 17-CI-199, entered October 13, 2017.  


The Franklin Circuit Court found that the Attorney General’s request for records fell within the power granted to him under KRS 61.880(2)(c) to conduct an in camera review of substantiating documents to evaluate the agency’s denial of an open records request.  The court further determined that the scope of disclosure in providing the Attorney General access to substantiating documents does not violate FERPA as the educational documents are not disclosed to the public through the Attorney General’s in camera review.  The court remanded the matter to the Attorney General and required the University to provide to the Attorney General all documents previously tendered under seal to the court for its in camera review.  The University filed a motion with the court to alter, amend or vacate its order and the court denied that motion on November 15, 2018.  In that order, the court found that “educational records do not include investigatory reports the University created in response to a claim of a teacher’s sexual harassment.  The records pertain to the teacher’s conduct, not to confidential student information.” 

  
On remand, the University provided this office the previously requested records, with redactions of the names and personal identifying information of students, as permitted by this office’s letter of November 29, 2016.  The University also provided a March 20, 2014, letter of suspension, demotion, and other corrective action issued to the former University employee, and a March 19, 2014, memorandum from the University's former president, Dr. Mary Evans Sias, regarding disciplinary and corrective action against the former employee.  By letter dated August 4, 2017, redacted copies of those two items were  produced to The Kernel.

Analysis.  The University claims that the investigative report is exempt from public disclosure in its entirety due to “fundamental privacy rights of student sexual misconduct survivors established and defined by the United States Constitution, FERPA, and other applicable law, all of which are incorporated into the Open records Act pursuant to KRS 61.878(1)(a) and (k).”
,
  However, the Franklin Circuit Court found that “educational records do not include investigatory reports the University created in response to a claim of a teacher’s sexual harassment.  The records pertain to the teacher’s conduct, not to confidential student information.”  As the court determined that the investigatory report in this matter is not an education record, this decision will only review the University’s remaining arguments for nondisclosure on the bases of privacy interests of the sexual assault complainant and the preliminary nature of two pages of handwritten notes.  


Public Interest in Disclosure of the Investigative Record.  KRS 61.878(1)(a) excludes from the mandatory disclosure provisions of the Open Records Act “public records containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy.” From this exclusion, “we must conclude that with respect to certain records, the General Assembly has determined that the public’s right to know is subservient to statutory rights of personal privacy.”  Beckham v. Bd. of Educ. of Jefferson Cty., 873 S.W.2d 575, 578 (Ky. 1994).  The public’s right to know, the Kentucky Supreme Court observed in Kentucky Bd. of Examiners of Psychologists v. Courier-Journal and Louisville Times Co., 826 S.W.2d 327, 328 (Ky. 1992), “is premised upon the public’s right to expect its agencies properly to execute their statutory functions.”  “Inspection of records,” the Court reasoned, “may reveal whether the public servants are indeed serving the public, and the policy of disclosure provides impetus for an agency steadfastly to pursue the public good.”  826 S.W.2d at 328.  Echoing this view, in Zink v Commonwealth, 902 S.W.2d 825, 828 (Ky. App. 1994), the Court of Appeals confirmed that “we . . . determine whether . . . an invasion of privacy is warranted by weighing the public interest in disclosure against the privacy interests involved.”  Continuing, the Court observed:

While binding precedent has yet to clearly speak to the point, we believe that the only relevant public interest in disclosure to be considered is the extent to which disclosure would serve the principal purpose of the Open Records Act. . . .  At its most basic level, the purpose of disclosure focuses on the citizens’ right to be informed as to what their government is doing.

902 S.W.2d at 828-29.  If the disputed records contain information of a personal nature, we must determine if the privacy interest in nondisclosure outweighs the public’s interest in monitoring the agency’s action.  

The Attorney General has considered the question of access to records relating to public employee misconduct, and unfounded accusations of misconduct, in various factual contexts.
 Although we are mindful of the principle that “the question of whether an invasion of privacy is ‘clearly unwarranted’ is intrinsically situational, and can only be determined within a specific context,” Kentucky Bd. of Examiners of Psychologists, 826 S.W.2d at 328, we have generally held that the privacy interest of public employees who have been disciplined for, or exonerated of charges of, misconduct in the course of their employment is outweighed by the public interest in monitoring agency action.  This applies regardless of whether the complaints made are substantiated and disciplinary action imposed, or unsubstantiated and no action taken.  On this subject, the Attorney General has opined:

Public employees against whom false allegations have been made will be vindicated by disclosure of records revealing that no disciplinary action was taken against them. Conversely, public employees who are found to have engaged in misconduct will not escape public scrutiny.  In either case, disclosure of the complaint, the final action taken, and investigative records incorporated into that final action will evidence whether the public agency faithfully discharged its duties.

97-ORD-121, p. 8.  “It is only through full disclosure of complaints, both substantiated and unsubstantiated, that the public can effectively monitor public agency action, and insure that the agency is promptly, responsibly, and thoroughly investigating and acting upon allegations of employee misconduct.”  94-ORD-76, p. 6. Moreover, “an individual who is impelled to file a complaint against a public agency employee is more likely to act responsibly [, and less likely to make false accusations] … , if the entire process is exposed to the light of public scrutiny.” 97-ORD-121, p. 7. 
    


We find that it is in the public’s interest for the University to disclose the investigative report, subject to the redactions for the privacy of the complainant and witnesses, and the hand written notes of the investigator, as explained below.


Privacy Interests of Sexual Harassment Complainant and Witnesses.  In regards to the application of KRS 61.878(1)(a) to records relating to allegations of sexual harassment leveled against a public employee, this office held in 99-ORD-39 that although such records were generally accessible, the agency was permitted to: 

take reasonable steps to protect the identity of the complainant by masking her name, and any personally identifiable information, which appears in the complaint, investigative report, and reprimand along with the names of other complainants and witnesses . . . [The public’s interest would not] be served by disclosure of this information, and . . . the complainants’ strongly substantiated privacy interests are clearly superior.

99-ORD-39, p. 13; Accord, 96-ORD-98; 98-ORD-45; 05-ORD-177.  In each of these decisions, the Attorney General recognized that “sexual harassment complaints are of a uniquely sensitive nature,” and extended protection to the complainants’ identities on the facts presented.  In balancing the privacy interests of the complainant against the public interest in knowing how an agency is performing its functions, we believe that protection of a complainant’s identity can also hold, as in this instance, even where a complaint of sexual harassment is not fully substantiated.
 Under the facts of this appeal, we uphold the University’s redaction of the name of the complainant, and other personally identifiable information
 as it could potentially lead, with the other information in the records, to the identification of the complainant.


The names of student witnesses involved in the investigation may also be redacted as the “minimal addition” of the student witnesses’ names in dispute “would not significantly serve the public interest in monitoring the [University]’s execution of its official functions.”  12-ORD-227, p.  11; 17-ORD-075 (Louisville Metro Police Department did not violate the Open Records Act in withholding the names of witnesses in response to a request for a specified criminal investigative file on the basis of KRS 61.878(1)(a) under the circumstances presented).   


Handwritten notes.  Also provided for our in camera review were two pages of handwritten notes.  The University describes these handwritten notes as preliminary records, pursuant to KRS 61.878(1)(i)
, that were never adopted or incorporated into final University action on the student allegations against the former University employee.  Additionally, the University states that the notes contain personal information such as dates of birth for which disclosure would create an unwarranted invasion of personal privacy under KRS 61.878(1)(a).


Relevant to the issue of withholding the two pages of handwritten notes is OAG 78-626, in which we stated:


Not every paper in the office of a public agency is a public record subject to public inspection.  Many papers are simply work papers which are exempted because they are preliminary drafts and notes.…  Yellow pads can be filled with outlines, notes, drafts, and doodlings which are unceremoniously thrown in the wastebasket or which may in certain cases be kept in a desk drawer for future reference.  Such preliminary drafts and notes and preliminary memoranda are part of the tools which a public employee or officer uses in hammering out official action within the function of his office.  They are expressly exempted by the Open Records Law and may be destroyed or kept at will and are not subject to public inspection.  


It is also true, however, that if notes are adopted as part of a final agency action, “clearly the preliminary characterization is lost to that extent.”  City of Louisville, at 659.  See also Kentucky State Bd. of Medical Licensure v. Courier-Journal and Louisville Times Co., 663 S.W.2d 953, 956-57 (Ky. App. 1983) (“once such notes or recommendations are adopted by the Board as part of its action, the preliminary characterization is lost, as is the exempt status”; “those documents defined in Subsections [(i)] and [(j)] which become a part of the records adopted by the Board as the basis of its final action, become releasable as public records”).
  In Univ. of Kentucky v. Courier-Journal & Louisville Times Co., 830 S.W.2d 373, 378 (Ky. 1992), the Supreme Court of Kentucky agreed with the reasoning of the Court of Appeals in City of Louisville and its progeny, holding that “materials that were once preliminary in nature lose their exempt status once they are adopted by the agency as part of its action.”


A record is adopted as the basis of final action insofar as the final action “necessarily stem[s] from” that document.  Id. at 660.  Therefore, the issue is whether any final agency action necessarily stems from the handwritten notes.  See 10-ORD-034.  The handwritten notes appear to be of the type of memory aids contemplated in OAG 78-626.  Our review of these handwritten notes concurs with the University’s characterization of them as being preliminary records that were not adopted into the final agency action and so were properly withheld from disclosure to The Kernel.


Consistent with our discussion of redactions for personal privacy and preliminary records, we find that the University must disclose the investigative report regarding an allegation of sexual misconduct by a former employee.

The open records decision, 17-ORD-011, issued January 24, 2017, is hereby replaced with this decision.

Either party may appeal this decision by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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Hon. Thomas Miller
� Family Educational Rights and Privacy Act (FERPA), the Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act (Clery Act), and the Violence Against Women Act of 1994 (VAWA) are federal laws.  Federal privacy laws may be incorporated into the Open Records Act through KRS 61.878(1)(k).


� KRS 61.878(1)(a) exempts from public disclosure: “Public records containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy[.]”


� Further, pursuant to 40 KAR 1:030 Section 3, the records provided to the Attorney General pursuant to KRS 61.880(2)(c) for its in camera review shall be destroyed at the time the decision is rendered.


� The University states that the investigative record is exempt under the United States Constitution as stated in cases such as Bloch v. Ribar, 156 F.3d 673, 686 (6th Cir. 1998) (sexual misconduct survivors have a "fundamental right of privacy in preventing government officials from gratuitously and unnecessarily disclosing the intimate details" of alleged sexual misconduct "where no penalogical purpose is being served"); and Nw. Mem'l Hosp. v. Ashcroft, 362 F.3d 923, 929 (7th Cir. 2004) )(finding redaction of abortion records insufficient to protect women's privacy interests when it was still possible for "skillful 'Googlers,' sifting the information" to "put two and two together, 'out' the . . . women, and thereby expose them to threats, humiliation, and obloquy").   


� KRS 61.878(1)(k) provides that a public agency may withhold:  “All public records or information the disclosure of which is prohibited by federal law or regulation[.]” 


� As stated in Kentucky Bd. of Examiners of Psychologists, supra., “the question of whether an invasion of privacy is ‘clearly unwarranted’ is intrinsically situational, and can only be determined within a specific context … .”  We recognize that in some rare instances an allegation of sexual misconduct may not result in records indicating whether the allegation was substantiated or unsubstantiated.  The analysis in that context may weigh in favor of nondisclosure of the identity of the alleged harasser, because there would neither be a determination about whether the alleged harasser committed harassment, nor a vindication of the allegations.


� The final action of the University, as set forth in its March 20, 2014 letter to the former employee, stated that “Although the most serious allegations of inappropriate touching have not been substantiated, several communications between yourself and a student were discovered to contain inappropriate terms of endearment.  Such behavior is in contradiction to the university’s sexual harassment policy.”


� Other personally identifiable information (“PII”) in this report may include details of the student complainant’s courses, grades, travel activities, marital status, conference locations, financial aid, grant work, gender, and locations during specific times.


� KRS 61.878(1)(i) provides for the nondisclosure of:  “Preliminary drafts, notes, correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency[.]”


� KRS 61.878(1)(j) provides an exemption for: “Preliminary recommendations, and preliminary memoranda in which opinions are expressed or policies formulated or recommended[.]”





