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February 14, 2017
In re:
Damon McCall/Administrative Office of the Courts


Summary:
Administrative Office of the Courts is not subject to provisions of the Open Records Act and, therefore, cannot be said to have violated the Open Records Act in denying the request.


Open Records Decision


Damon McCall, ApproveShield, LLC, initiated this appeal by letter dated January 5, 2017, challenging the disposition of his December 7, 2016, request by the Administrative Office of the Courts (“AOC”).  Mr. McCall asked to “receive continual daily FTP (or other delivery methods such as email) downloads of information from the Jefferson County IT Department and/or the Court Clerk’s office,” including “any and all dispossessory/eviction filings as well as any associated [judgments] after the court date within Jefferson County, Kentucky.”  AOC Records Unit Supervisor Jimmy Lawson ultimately notified Mr. McCall by e-mail dated January 4, 2017, that “CourtNet 2.0 is not available for anyone outside of the Criminal Justice Community.  It is not a data source, it is a method for Criminal Justice Agencies to monitor their caseload.”  

Following a subsequent e-mail from Mr. McCall advising that ApproveShield “would be willing to enter into an agreement pursuant to KRS [61.874(4)(b)],” Mr. Lawson further advised that “AOC is actually exempt from the Open Records Act.  The only way to obtain the information is through the case file, in the county where the case was filed.”  Mr. Lawson was unable to provide a statutory citation to validate this position as Mr. McCall requested.  On appeal Mr. McCall acknowledged that civil eviction court filings are “searchable online if searched by a specific name,” but clarified that he was requesting “a monthly or weekly .PDF or .CSV file of all filings via email which should not cause undue burden as the report should be readily available.”  Based upon the following, this office affirms the denial of Mr. McCall’s request.


Upon receiving notification of Mr. McCall’s appeal from this office, Legal Counsel Justin Capps responded on behalf of AOC.  Mr. Capps correctly observed:

First, “the AOC is not bound by, and therefore cannot be said to have violated, the provisions of the Open Records Act.”  16-ORD-032.  See also 02-ORD-24; 05-ORD-266; 11-ORD-[099].  Pursuant to KRS 26A.200, all records which are made by, generated for, or received by any agency of the Court of Justice are the property of the Court of Justice and are subject to the control of the Kentucky Supreme Court and are not subject to statutory regulation, including the Kentucky Open Records Act.  Ex Parte Farley, 570 S.W.2d 617 (Ky. 1978).  In Farley, the Court set out specific details of the Open Records Act that it will not accept, including (1) that the Court adopt and post rules and regulations in compliance with KRS 61.876; (2) that the Court conform to the procedure set forth in KRS 61.880 (including, but not limited to, the three (3)-day response time); and (3) that the Court adhere to the list of exceptions stated in KRS 61.878.  Id. at 625.

[E]ven though court records are not subject to the Open Records Act, the AOC attempts to comply with open records requests in an effort to further the spirit and intent of the statute, unless to do so would compromise the business of the judicial system.  However, the AOC has properly declined Mr. McCall’s request because it would necessitate the compilation and creation of a report that does not currently exist.  As such, even if the AOC were subject to the provisions of the Open Records Act, it would not be required to fulfill Mr. McCall’s request.  The Office of the Attorney General “has long recognized that a public agency is not obligated to compile a list or create a record to satisfy an open records request.”  04-ORD-080.  

          The authorities upon which AOC relied are controlling.  In accordance with KRS 26A.200, 26A.220, and Ex Parte Farley, above, this office reaffirms that AOC is not bound by, and therefore cannot be said to have violated the provisions of the Open Records Act in denying Mr. McCall’s request.  Simply put, “disputes relating to access to court records, including records of the Administrative Office of the Courts, must be resolved by the Court.”  02-ORD-24, p. 4; 12-ORD-023.  AOC was also correct in asserting that even if the provisions of the Open Records Act governed here, it would not be required to compile a list or create a record in order to comply with a request under existing legal authority;
 likewise, this office has “’has never recognized the validity of a standing request’” such as that of Mr. McCall.  99-ORD-133, pp. 2-3, quoting OAG 92-30; 15-ORD-130.  For all of the foregoing reasons, the Attorney General has no basis upon which to find that AOC violated the Open Records Act.


Either party may appeal this decision by initiating action in the appropriate circuit court per KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General must be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� See 09-ORD-106 and the authorities referenced therein.





� AOC further noted, consistent with KRS 61.872(4), that “the underlying information is readily available to the public for inspection and copying” at the Office of the Jefferson County Circuit Court Clerk and provided Mr. McCall with the address for that agency.





