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17-ORD-168
August 28, 2017
In re:
Brandon Bowman/Northpoint Training Center

Summary:  Northpoint Training Center did not violate the Open Records Act when, on appeal, it provided all existing requested records and explained that the requested phone call transcripts do not exist. 

Open Records Decision


At issue in this appeal is whether Northpoint Training Center (NTC) violated the Open Records Act by denying an inmate’s request for copies of phone call recordings and transcripts of those phone calls.  Based on the agency’s response to the inmate’s appeal, we find that NTC did not violate the Open Records Act.


In an open records request dated July 3, 2017, inmate Brandon Bowman requested a copy of recordings of phone calls, and transcripts of those phone calls, on a specific date to a specific number.
  NTC denied the request because the “records/phone calls requested are intelligence and investigative reports maintained by the Department of Corrections, a criminal justice agency, and are exempt from disclosure pursuant to KRS 61.878(1) (l) and KRS 17.150(2) since the prosecution is not completed and a determination not to prosecute has not been made . . .”  Mr. Bowman’s appeal claimed that “all prison disciplinary proceedings have been completed” and so there is no reason not to disclose the requested records.


Ms. Amy Barker, Assistant General Counsel, Justice and Public Safety Cabinet, responded to the appeal on behalf of NTC.  Ms. Barker provided a memorandum from NTC, dated August 8, 2017, to Mr. Bowman which offered the requested recordings upon appropriate authorization of payment for the recordings from his inmate account.  The memorandum further stated that “No written transcripts exist for the phone calls because none were created.”  Ms. Barker opined that this appeal is moot as all existing responsive records have been offered to the requester upon payment of the copying costs. 

Analysis.
In regards to the request for recordings of the phone calls, we find that the request has been satisfied by offering those recordings upon payment of the cost of copying the recordings.  This appeal would otherwise be moot but for the denial of the transcripts of the phone calls.  The agency has stated that written transcripts of the phone calls were not created.  A public agency cannot afford a requester access to a record that it does not have or that does not exist.  99-ORD-98.  The agency discharges its duty under the Open Records Act by affirmatively so stating.  99-ORD-150.  Since there is nothing in the record to indicate that the requested transcripts should exist or should be in NTC’s possession, we find no violation of the Act.


The agency response opined that the appeal is moot as to the requested records because all existing records have been provided and because there are no transcripts of the phone calls.  This office has previously determined that “unless all records identified in an open records request are released . . . the issue before the Attorney General is not moot.” 09-ORD-007, p.5. As NTC denied the request for transcripts, this appeal is not moot and we were required to review whether the agency’s denial of the transcripts was a violation of the Open Records Act.


A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General must be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� The request was received by NTC on July 5, 2017.  NTC has five calendar days, excepting Saturdays, Sundays, and legal holidays pursuant to KRS 197.025(7) to respond to the request. The agency, in its response to Mr. Bowman’s appeal, acknowledged that its response dated July 17, 2017 was not sent within the five days.  The late response constitutes a procedural violation of the Open Records Act.


� Neither Ms. Barker’s response nor NTC’s supplemental response of August 8, 2017, satisfactorily explains why the agency changed its position on releasing the available records, although Ms. Barker states that it was due to a “change in circumstances” after receipt of the appeal.  As the agency has provided all existing responsive records, we will not further belabor the lack of explanation for the agency’s change of position on releasing the records.





