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November 21, 2017
In re:
Dwight A. Haynes/Kentucky Department of Corrections

Summary:
There was no procedural violation when the Department of Corrections responded to a misdirected Open Records Request by referring the inmate requester to the proper public agency, in accordance with the requirements of KRS 61.872(4).

Open Records Decision


The question presented in this appeal is whether the Kentucky Department of Corrections (“DOC”) violated the Kentucky Open Records Act when it responded to an October 2, 2017 open records request from Whitley County Detention Center (“WCDC”) inmate Dwight A. Haynes by referring him to the Laurel County Jail.  For the reasons stated below, we find that there was no procedural violation.


On October 2, 2017, Mr. Haynes submitted an open records request to the Records Administrator of the WCDC.  Mr. Haynes requested that WCDC “either take notice for submission of E.G.T.
 the certification I obtained while incarcerated in Laurel County Jail effective 2016, better known as N.C.R.C. Gold Certificate, or to obtain the Certification for inspection, so I may submit it to the Central Office for acknowledgement to obtain E.G.T.”  The WCDC records administrator asked Mr. Haynes to forward his request to the Department of Corrections Central Office in Frankfort (“Central Office”).  

Mr. Haynes attached the open records request to a cover letter and mailed both to the Central Office.  The cover letter noted that it was in regards to “Administrative Appeal via Open Records for E.G.T.” with “Attached: Open Records Req.”  Mr. Haynes states that “[t]his correspondence is in response to the Whitley County Detention Centers, Records Administrator request to forward the Attached Open Records Request, to your office.”  Mr. Haynes explained that “[i]n 2016, I received a Gold standard Certificate for the Completion of the National Career Readiness Certification (N.C.R.C.), while incarcerated at the Laurel County Correctional Complex…I have made several attempts to obtain said certification for acknowledgement by Central Office – to no avail.”  Mr. Haynes concluded the letter stating “will you please assist me in the obtainment and acknowledgment of the N.C.R.C by your Office, so I may be accredited with Educational Good Time it awards?”  On October 23, 2017, Mr. Haynes filed an appeal with this office stating that “[t]o date, I have received no responses.”  


On Monday, October 31, Offender Information Supervisor Brandi Hawkins sent a reply letter to Mr. Haynes.  Amy V. Barker, Assistant General Counsel, Justice and Public Safety Cabinet, forwarded a copy of the reply letter to our office on the same date.  The reply suggests that Mr. Haynes’ request for records was misdirected.  Ms. Hawkins states that “[t]his letter is in response to your correspondence received in our office on October 25, 2017
, requesting credit be awarded for your completion of NCRC at Laurel County Jail.”  Ms. Hawkins states that, “Central Office has not received the NCRC certificate in question.”  She told Mr. Haynes that he would “need to request this document from the Laurel County Jail, I have provided the address below for easy reference.”  The reply letter lists a mailing address for the Laurel County Jail. 


Mr. Haynes’ open records request was more appropriate for the Laurel County Jail, and Ms. Hawkins’ reply letter was a proper response to the misdirected open records request.  The procedure for responding to a misdirected open records request is found in KRS 61.872(4), which instructs:

“If the person to whom the application is directed does not have custody or control of the public record requested, that person shall notify the applicant and shall furnish the name and location of the official custodian of the agency's public records.”
Ms. Hawkins notified Mr. Haynes that DOC did not have possession of his Certificate, and she provided the name and location of the appropriate public agency for his request.  The Attorney General has consistently recognized that “a public agency cannot provide access to records that it does not have or which do not exist.”  03-ORD-205, p. 3, citing 99-ORD-98, pg.6.  Moreover, an agency is not required to “prove a negative” when explaining that it does not have a record or that it does not exist. 09-ORD-194; compare, 16-ORD-101 (existence of a statute directing the creation of the requested record creates a presumption of the record’s existence).  The right to inspect attaches only if the records being sought are “prepared, owned, used, in the possession of or retained by a public agency.”  KRS 61.870(2)
; 02-ORD-120, p. 10.  We find that DOC met its duty under the Act.   


A party aggrieved by this decision shall appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.







Andy Beshear







Attorney General







J. Marcus Jones






Assistant Attorney General

#445

Distributed to:

Dwight A. Haynes, #185166

Mike Caudill

Amy V. Barker, Esq.

� “E.G.T.” is a reference to educational good time sentence credit awarded under KRS 197.045.  KRS 197.045(1)(a)(2) states: “Any person convicted and sentenced to a state penal institution: shall receive credit on his or her sentence for: successfully receiving a High School Equivalency Diploma or a high school diploma, a two (2) or four (4) year college degree, a two (2) year or four (4) year degree in applied sciences, a completed technical education program, or an online or correspondence education program, each as provided and defined by the department, or a civics education program that requires passing a final exam, in the amount of ninety (90) days per diploma, degree, or technical education program completed successfully receiving a completed technical education program as provided and defined by the department.”





� The DOC response to Mr. Haynes’ open records request was timely.  KRS 197.025(7) states: “KRS 61.870 to 61.884 to the contrary notwithstanding, upon receipt of a request for any record, the department shall respond to the request within five (5) days after receipt of the request, excepting Saturdays, Sundays, and legal holidays, and state whether the record may be inspected or may not be inspected, or that the record is unavailable and when the record  is expected to be available.”  DOC responded within five days after receipt, excepting Saturday and Sunday, as permitted by KRS 197.025(7).





� KRS 61.870(2) states: "’Public record’ means all books, papers, maps, photographs, cards, tapes, discs, diskettes, recordings, software, or other documentation regardless of physical form or characteristics, which are prepared, owned, used, in the possession of or retained by a public agency. ‘Public record’ shall not include any records owned or maintained by or for a body referred to in subsection (1)(h) of this section that are not related to functions, activities, programs, or operations funded by state or local authority.”








