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18-ORD-029
February 12, 2018
In re:
Louisville Business First/Louisville-Jefferson County Metro Government

Summary:
Proposal from Louisville-Jefferson County Metro Government relating to potential location of a business headquarters was preliminary to negotiation of an actual agreement and therefore exempt from inspection under KRS 61.878(1)(i) and (j).  Response to request was untimely under KRS 61.880(1).
Open Records Decision


The question presented in this appeal is whether the Louisville-Jefferson County Metro Government (“Metro”) violated the Open Records Act in denying Louisville Business First reporter David Mann’s October 17, 2017, request for a “copy of Louisville Metro Government’s proposal to Amazon.com Inc. related to Amazon’s second headquarters.”  For the reasons stated below, we find no substantive violation of the Act.


Metro sent an acknowledgment of receipt of Mr. Mann’s request on October 17, 2017, but did not issue a response until October 26, 2017.  KRS 61.880(1) requires a public agency to make a disposition of a request for public records within three days, excluding only weekends and legal holidays.  Accordingly, we find a procedural violation of the Open Records Act in that Metro should have made a disposition of the request by October 20, 2017.

In Metro’s response, Open Records Supervisor Robin Berry stated as follows:

The document you request is exempt from disclosure under the Open Records Act as “[p]reliminary drafts, notes, correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency.”  KRS 61.878(1)(i) and (j); see 05-ORD-001 (“until negotiations are completed, as may be evidenced by a signed contract or the reject of the offered contract by the chosen bidder, the records are preliminary.  See, e.g., OAG 91-97 and OAG 87-21”).  At the time final action is taken or a final document is produced, that final document will be subject to disclosure pursuant to KRS 61.800, et seq.

In addition, KRS 61.878(1)(d) exempts from disclosure all records that pertain to the prospective location of a business or industry where no previous disclosures have been made.

Also included in that response was an argument based on KRS 61.878(1)(c)1., which Metro has subsequently withdrawn.


On November 27, 2017, this office received an appeal from Louisville Business First editor Lisa Benson.  She argues that Metro’s proposal represents final agency action because it is not “the proposals of private individuals or entities submitted to a government agency for decision, but rather the government’s final proposal submitted to a private entity.”  With respect to KRS 61.878(1)(d), she argues that “Amazon.com has made its interest in relocating to somewhere in North America explicit, and has invited all cities and states to apply for HQ2,” while “Louisville, for its part, announced that it was bidding for the project.”


In Metro’s response to the appeal, dated December 6, 2017, Assistant Jefferson County Attorney Annale E. Renneker states, in part, as follows:
… Amazon publicly advertised its request for proposals from cities, counties, states, provinces and other relevant localities for the building of its second North American corporate headquarters.  … Amazon chose to make this request for proposals public with the purpose of making the process competitive.

Metro’s proposal contains highly sensitive information relating to potential site locations for Amazon’s second headquarters, incentives to offset Amazon’s capital and operating costs, tax credit/exemptions, relocation grants, workforce grants, utility incentives/grants, permitting, and fee reductions.  The information contained in Metro’s proposal is to identify those things it can offer to Amazon pending approval from the required parties and further negotiation. …

Competition in the arena of economic development is fierce. …  To combat [companies’] fear [that disclosure of business plans would cause a competitive disadvantage], governmental agencies engaged in economic development have never released any information or data relating to an economic development proposal or offer of incentives whether accepted or not.  To do so would eliminate the ability for localities and the Commonwealth to compete for corporate re-locations, increased job opportunities, and any other incentives government could decide to offer to a prospective company or business.  It would, in essence, end the Commonwealth’s and its localities’ ability to compete against other governmental entities to attract and retain new jobs, new business, and new amenities for its citizens.


… Amazon may select one or more proposals and negotiate with the parties submitting such proposals before making an award decision….  To disclose what proposals and incentives Metro may have offered Amazon would provide information to competing cities that would put Metro at a disadvantage.


Metro’s proposal is exempt from disclosure pursuant to KRS 61.878(1)(i) and (j) as a preliminary document and correspondence with a private individual that does not give notice of final action by the agency.

Because we find KRS 61.878(1)(i) and (j) dispositive of this appeal, we need not address Metro’s argument under KRS 61.878(1)(d).

KRS 61.878(1)(i) and (j) authorize public agencies to withhold from public inspection the following categories of records:

(i) Preliminary drafts, notes, correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency; [and]

(j)
Preliminary recommendations, and preliminary memoranda in which opinions are expressed or policies formulated or recommended.

Our past decisions and advisory opinions have recognized that preliminary correspondence with businesses may be covered by the cited exemptions.  12-ORD-213.

In OAG 91-21, a request had been made for a “final incentive package” offered to Scott Paper Company by Daviess County and the City of Owensboro concerning the possible locating of a facility in the county.  At the time, the only action that had been taken by the city and county was to issue a “Letter of Intent.”  Our analysis was as follows:

The Letter of Intent is not final agency action, because the “incentive package” is subject to negotiation and change until such time as final agreement is reached among the parties.  Therefore, the Letter of Intent is a preliminary document that may be withheld from inspection pursuant to KRS 61.878(1)(g) and (h) [subsequently renumbered as (i) and (j)].  At this time, there is no “final incentive package” for the City of Owensboro and Daviess County because no final agency action has been taken in this matter.  Accordingly, the City of Owensboro and Daviess County were justified in withholding this document pursuant to KRS 61.878(1)(g) and (h).

Similarly, in 93-ORD-29, we held that information exchanged between the City of Louisville and a manufacturing corporation “concerning alternative sites, utility costs, and possible incentives” could be withheld as preliminary when an incentive package had not been finalized.  Again, in 04-ORD-081, we found that proposals, financial incentives, and negotiations between a manufacturing corporation and the Cabinet for Economic Development “remain[ed] preliminary and inchoate” when no final agreement had been reached, and thus they were lawfully withheld under KRS 61.878)(1)(i) and (j).  


Louisville Business First cites our decision in 05-ORD-001, which held that sealed bid proposals were open records once the bids had been opened.  In that appeal, we drew a distinction between competitive sealed bidding and competitive negotiation under KRS Chapter 45A, which “are two separate procurement processes, each with its rules and procedures.”  In this case, while the solicitation of proposals by Amazon is not a procurement process under KRS Chapter 45A at all, it is apparent that the proposal submitted by Metro was, at the time of Mr. Mann’s request, subject to further negotiations if it were selected by Amazon.
  

Louisville Business First further argues that Metro’s proposal is not preliminary because Amazon “will only negotiate with those cities whose proposals it actually selects,” and in the absence of current ongoing negotiation the proposal is “final.”  “Final agency action,” however, is to be understood as “when the ultimate issue to be decided [is] resolved.”  University of Louisville v. Sharp, 416 S.W.3d 313, 315 (Ky. App. 2013).  “[P]iecemeal disclosure along the path of the decision-making process is not mandatory.”  Id.  Therefore, the proposal remained preliminary and inchoate at the time of the request and was properly so deemed under KRS 61.878(1)(i) and (j).  Accordingly, we find no substantive violation of the Open Records Act.


A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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� While it is our understanding that some of the circumstances may have subsequently changed, our analysis under KRS 61.878(1)(i) and (j) is based upon the status of the record as of the time of the request.  See, e.g., 05-ORD-001.  We note, in any event, that “the process of attracting business and industry to the Commonwealth is not complete until an agreement is reached and approved.”  04-ORD-081.





