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COMMONWEALTH OF KENTUCKY					  PLAINTIFF

-VS-

DEFENDANT					   	  		DEFENDANT

COMMONWEALTH’S NOTICE PURSUANT TO KRE 404(c)

	Comes now the Plaintiff, Commonwealth of Kentucky, by and through its Assistant Commonwealth Attorney, PROSECUTOR, and provides notice to the Defendant that the Commonwealth intends to offer in its case-in-chief evidence from the entire download of the Defendant’s cell phone. While the Commonwealth maintains that such evidence is not of other wrongs or acts committed by the Defendant, but rather of the same course of conduct that supports the charges, in an abundance of caution the Commonwealth provides notice of its intent to use such evidence to prove intent, plan, knowledge, and/or absence of mistake or accident, and because such evidence, if considered to be other acts by the Defendant, would be inextricably intertwined with evidence essential to the case. KRE 404 (b). 
	KRE 404(b) allows evidence of other wrongs or acts committed by the Defendant to be introduced if they are being offered for a purpose other than to show character of the person to prove conformity therein.  KRE 404(b)(1) allows evidence that is offered to prove motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake. KRE 404(b)(2) allows evidence of acts that are so inextricably intertwined with the charged crimes that separation could not be accomplished without serious adverse effect. 
	The Commonwealth intends to introduce evidence from the entirety of the download of the Defendant’s cell phone, including but not limited to the Defendant’s internet searches and web history.  
The charges in this case are based on websites located in the web history of the Defendant’s cell phone. As the Court is aware, this investigation began after the Defendant’s girlfriend, Ms. Jamie Brogan-Routt, reported to police that, while going through the Defendant’s cell phone, she located multiple internet searches for child pornography. The Covington Police then seized the Defendant’s cell phone and, pursuant to a search warrant, conducted a forensic examination of the phone. The forensic examination of the Defendant’s phone located months of the Defendant’s internet searches and web history. Covington Police were able to confirm that several of the websites visited by the Defendant contained child pornography, and the indictment in this matter is based on those websites that were still operable at the time of the police investigation. 
Again, the Commonwealth maintains that the details of the Defendant’s internet searches and web history would not be evidence of other acts by the Defendant, but rather are part and parcel to the charges in this matter. However, even if the Court were to find that such evidence constitutes other acts by the Defendant, the Defendant’s internet searches and web history would still be admissible because it is inexplicably intertwined with the charged crimes and because such evidence proves intent, plan, knowledge, and/or absence of mistake of accident by the Defendant in viewing the websites for which he is charged. 
All of this information has been made available to defense counsel through the discovery process on or about January 11, 2019.
Evidence of a Defendant’s possession of child pornography is properly admitted under KRE 404(b) when offered to prove the defendant’s plan, intent, or knowledge of the sexual offense for which he is charged. In Williams v. Commonwealth, 178 S.W.3d 491, 496-497 (Ky. 2005), the Supreme Court of Kentucky held that evidence of the defendant’s possession of child pornography was properly admitted under KRE 404(b) to show the defendant’s intent or knowledge in promoting a sexual performance by a minor. In Williams, the Defendant was convicted of four (4) counts of use of a minor in a sexual performance based on four photographs of his minor stepdaughter naked or in varying stages of undress. Id. at 493. At trial, the investigating detective testified regarding the other adult and child pornography found on the defendant’s computer. Id. at 497. The Court held that, “Considering the nature of the offense and its characteristics, the introduction of this evidence was admissible to show intent or knowledge under KRE 404(b).” Id. at 497. 
Further, South v. Commonwealth offers persuasive authority on the admissibility of the type of evidence the Commonwealth intends to introduce in this case. Smith v. Commonwealth, 2007 WL 3226191 (Ky. 2007). In South v. Commonwealth, the Court determined that evidence of computer searches and downloaded images were admissible under KRE 404. Id. In South, the Defendant was convicted of first-degree rape of T.C. and first-degree rape, second-degree rape, first-degree sodomy, second-degree sodomy, and three counts of first-degree sexual abuse of B.B. During trial, the Commonwealth presented testimony from Officer Prindle, from the Boone County Sheriff’s Department, electronic crimes division. Officer Prindle testified that the hard drive of the Defendant’s computer contained references to pornographic websites and references indicative of child pornography. These items included data containing reference to having sex with family members, as well as evidence of a Google search for “preteen incest porn.”  Id. The Court ruled that the information on the Defendant’s computer, “was highly relevant and probative to demonstrate a scheme or plan to molest his stepdaughter, and outweighed any prejudice incurred by the Defendant.” Id.  The Court determined that testimony about the child pornography was relevant to prove the Defendant’s intent. Id.
	In this case, as in Williams and South, evidence of the internet searches and web history regarding child pornography located on the Defendant’s cell phone is relevant and admissible, under KRE 404(b)(1), to show the Defendant’s intent, plan, knowledge, and/or absence of mistake or accident in this case. 
	Further, this evidence is relevant and admissible under KRS 404(b)(2) because the Defendant’s internet searches and web history is inextricably intertwined with the websites that he viewed that separation could not be accomplished without serious adverse effect. 
	

						Respectfully submitted,


						____________________________
						PROSECUTOR
						Assistant Commonwealth Attorney
						ADDRESS



CERTIFICATION

	I hereby certify that a true and accurate copy of the foregoing was properly served by e-mail to DEFENSE COUNSEL AND ADDRESS, on this 14th day of August, 2019. 


						__________________________
[bookmark: _GoBack]						PROSECUTOR



