COMMONWEALTH OF KENTUCKY
(COUNTY) CIRCUIT COURT
FIRST DIVISION
CASE NUMBER XX-CR-XXXX
COMMONWEALTH OF KENTUCKY




PLAINTIFF
VS.
KRE 404(c) NOTICE
 DEFENDANT







DEFENDANT
*  *  *  *  *  *  *  *  *
Comes now the Commonwealth of Kentucky, by counsel, PROSECUTOR, Assistant Commonwealth’s Attorney, and provides notice of its intent to introduce evidence of prior threats, verbal abuse, and physical abuse perpetrated by the Defendant against the (VICTIM’S INITIALS) and her mother.  As grounds for this motion, the Commonwealth states as follows: 

KRE 404(b)(1) allows evidence that is offered to prove motive, opportunity, intent, preparation, plan knowledge, identity, or absence of mistake. KRE 404(b)(2) allows evidence of acts that are so inextricably intertwined with the charged crimes that separation could not be accomplished without serious adverse effect. 

The Commonwealth seeks to introduce evidence that the Defendant was physical and verbally abusive of K.H. K.H. will testify that prior to the sodomy and sexual abuse in this case, the Defendant was verbally and physical abuse of her. She will testify that on multiple occasions he hit, punched and pushed her. She will testify that he screamed at her and threatened her. She will testify that on one occasion the Defendant got mad at her and swung her around, slammed her head in a wall and then punched her in the back of the head. She will also testify that he punched her and pushed her into walls on multiple occasions. K.H. will testify that he called her a “piece of crap” and told her she was “going to hell”. K.H. will testify that she also observed the Defendant physically abuse her mother. K.H. will testify that this physical and verbal abuse led to hear fear of the Defendant. She will testify that on the day of the sexual assault in this case she was afraid of the Defendant because of the past physical and verbal abuse both of herself and because of the abuse she observed in relation to her mother. 
The Supreme Court of Kentucky addressed the admissibility of such evidence in Chames v. Commonwealth. 405 S.W. 3d 519 (Ky. App. 2012) (Appendix 1). In Chames, the Court of Appeals determined that when a crime includes an element of forcible compulsion, evidence of prior incidents of force was admissible as it was relevant to forcible compulsion. Id. at 523-24. (“Since Chames was accused of crimes that involve the element of forcible compulsion, evidence regarding prior incidents in which he used force against S.S. was relevant to the issue of forcible compulsion.”). The Court held that prior violence was relevant to the victim’s subjective fear of the Defendant and her understanding of what would happen if she did not comply with his sexual demands. 

The Commonwealth plans to introduce the above listed evidence because it is inextricably intertwined with the facts of this case, specifically as it relates to K.H.’s fear of the Defendant.  
Wherefore, the Commonwealth places the Defendant on notice of its intent to introduce the above information.

 


Respectfully Submitted,








_______________________________
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Assistant Commonwealth’s Attorney








ADDRESS
Certificate of Service

The undersigned hereby certifies that a true and correct copy of the Commonwealth’s Notice has been forwarded, via facsimile, email, hand delivery and/or United States Postal Service, to the following:  

Original:  
Clerk, CLERK AND ADDRESS  

Copies:  
Judge, JUDGE AND ADDRESS ;

GUARDIAN AD LITEM, 
DEFENSE COUNSEL 

All on _______October, 2017.     
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Assistant Commonwealth’s Attorney

